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RESPONSIBILITY OF STATES FOR INJURIES TO THE 
ECONOMIC INTERESTS OF ALIENS 


By Louis B. and R. R. Baxter 
Of the Board of Editors 
I. INTRODUCTION 


It is the purpose of the law of State responsibility to extend the protection 
of international law to those who travel or live abroad and to facilitate 
social and economic ties between States. No State, regardless of its political 
or economic philosophy, can remain indifferent to mistreatment of its 
nationals abroad. In an interdependent world the well-being of many 
countries rests upon an influx of foreign funds and managerial skills, the 
owners of which must be given effective protection against unjust prosecu- 
tion or discrimination. 

Responding to this need, international law has developed over the last 
two hundred years standards and procedures designed to protect the life, 
liberty, and economic security of nationals of one State who live or conduct 
business activities in another State._ The General Assembly of the United 
Nations decided in 1953 that ‘‘it is desirable for the maintenance and de- 
velopment of peaceful relations between States that the principles of inter- 
national law governing State responsibility be codified,’’ and requested the 
International Law Commission to undertake this codification.2 The Com- 
mission appointed as rapporteur for that subject Dr. F. V. Garcia-Amador, 
who has submitted to the Commission six excellent reports on various as- 
pects of State responsibility.* 

At the suggestion of Dr. Yuen-li Liang, the Director of the Codification 
Division of the Office of Legal Affairs of the United Nations Secretariat, 
and Secretary of the International Law Commission,* the Harvard Law 
School agreed to revise the draft Convention on Responsibility of States for 
Damage Done on Their Territory to the Person or Property of Foreigners, 
which was prepared by Professor Edwin M. Borchard for the Harvard 
Research in International Law in 1929.5 The far-reaching developments 
that had taken place since that period called, however, for something more 
than a mere revision of the 1929 draft, and the Law School entrusted Pro- 

1 Among the many studies tracing the development of these rules, the following might 
be mentioned: E. M. Borchard, The Diplomatic Protection of Citizens Abroad (1915) ; 
F. 8. Dunn, The Protection of Nationals (1932); C. Eagleton, The Responsibility of 
States in International Law (1928); and A. V. Freeman, The International Responsi- 
bility of States for Denial of Justice (1938). 

2 Res. 799 (VIII), Dec. 7, 1953; General Assembly, 8th Sess., Official Records, Supp. 
No. 17 (U.N. Doe, A/2630), p. 52. 


8 U.N. Does. A/ON.4/96, 106, 111, 119, 125, and 184 (1956-61). 
+[1956] LL.C. Yearbook (Vol. 1) 228. 523 A.J.I.L. Spec. Supp. 133 (1929). 
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fessors Sohn and Baxter with a complete re-examination of the entire 
problem. With the help of a distinguished Advisory Committee,® the two 
rapporteurs prepared a draft Convention with Explanatory Notes, contain- 
ing the draftsmen’s observations on each Article. It is planned, in addi- 
tion, to prepare for each Article of the draft a statement of the existing law, 
which will contain an exhaustive survey of the jurisprudence, treaties, 
national practice, and legal writings relating to the subject matter of the 
Article. Two of the prior drafts of the Convention were presented to the 
International Law Commission and were subject to a short discussion in 
the Commission ;* the current twelfth draft will be available to the Com- 
mission at its next session.® 

The draft Convention deals only with such acts and omissions of States 
as cause an injury to an alien, and it is not concerned with State-to-State 
responsibility for other injurious acts or for violations of international 
treaties or of other rules of international law. A State is internationally 
responsible only if the act or omission is ‘‘wrongful,’’ is ‘‘attributable”’ 
to that State, and causes an ‘‘injury’’ to an alien. All these terms are 
carefully defined in various articles of the draft Convention, the text of 
which is reproduced below. 

It should also be noted that international responsibility entails a duty of 
making reparation, a duty which may be discharged through measures 
designed to re-establish the situation prior to the wrongful act or omission, 
or through payment of damages, or through a combination of the two. 

Before a claim can be presented under the draft Convention, the injured 
alien must exhaust the local remedies provided by the State against which 
the claim is made. Of course, if no remedies exist or if they are excessively 
slow, the alien cannot be required to comply with this provision. The ex- 
haustion of local remedies is eonsidered by the draft to be a matter of pro- 
cedure or of jurisdiction rather than of substance; it follows in this respect 
the Panevezys-Saldutiskis Railway Case.® 

6 That Committee consisted of the following persons: Professor William W. Bisbop, 
Jr., University of Michigan; Professor Herbert W. Briggs, Cornell University; Arthur 
H. Dean, Esq., of the New York Bar; Professor Roger D. Fisher, Harvard Law School; 
Alwyn V. Freeman, Esq., Deputy Representative of the International Atomic Energy 
Agency, United Nations; Charles M. Spofford, Esq., of the New York Bar; I. N. P. 
Stokes, Esq., of the New York Bar; Professor Quincy Wright, Emeritus, University of 
Chicago. The late Professor Clyde Eagleton of New York University served on the Com- 
mittee until his death. Professor Philip C. Jessup of Columbia University was also a 
member of the Committee prior to his election to the International Court of Justice. 

The authors have greatly benefited from the criticisms of the Committee, but it has 
not always proved possible to incorporate the suggestions of the Committee or of its 
individual members. Consequently, the views expressed in the text of the draft Con- 
vention or in the Explanatory Notes are not to be attributed to the Committee, nor do 
they necessarily represent the opinions of any individual member thereof. 

7 [1959] I.L.C. Yearbook (Vol. 1) 147-154; [1960] ibid. (Vol. 1) 266-270, 276-283. 

8 Previous drafts have been circulated only privately. Extracts from Draft No. 11 
(Arts. 1, 9, 10, 11, 12, 27, 31, 32, 33, and 34) were discussed at the Fifty-Fourth Annual 
Meeting of the American Society of International Law, April 28-30, 1960, and are repro- 
duced in the Proceedings, pp. 102-107. »P.C.LJ., Ser. A/B, No. 76 (1939). 
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The purpose of the draft Convention is to codify with some particularity 
the standards established by international law for the protection of aliens 
and thereby to obviate, as far as possible, the necessity of looking to 
customary international law. It has been necessary in some cases, however, 
to incorporate by reference international standards of the principles of law 
or of justice recognized by the principal legal systems of the world. Ex- 
amples of such references may be found, for instance, in sub-paragraph 
5(¢) of Article 10, sub-paragraph 2(b) of Article 11, and sub-paragraph 
4(b) of Article 12. 

The draft Convention is based on the principle that the treatment of aliens 
is to be governed by an international minimum standard (Article 2). 
Nevertheless, the alien should be entitled to the benefit of a municipal 
standard which is higher than the international one. In particular, inter- 
national responsibility should arise if there is a ‘‘clear’’ and ‘‘discrimi- 
natory’’ violation of the law of the State concerned. The requirement of 
a ‘‘clear’’ violation precludes the international tribunal from sitting in 
judgment on close cases of municipal law. International scrutiny should 
be allowed only in case of a manifest misapplication of law on the national 
level. The standard of ‘‘discriminatory’’ application of law also acts as a 
safeguard to the respondent State. Only if some rights or remedies are 
actually granted to nationals, can they be enjoyed by an alien. The for- 
bidden discrimination may be against aliens in general, a particular group 
of aliens, or against an individual alien. If discrimination is absent, na- 
tional treatment may suffice, unless the national standard departs unreason- 
ably from the general principles accepted by the principal legal systems. 

While the draft Convention deals with all aspects of State responsibility 
for injuries to aliens, the excerpts from the Explanatory Notes reproduced 
below relate only to Articles 9 to 12 of the draft Convention, which are 
concerned primarily with injuries to the economic interests of an alien. 
The draft Convention provides for the protection of both individuals and 
corporations, provided they are not nationals of the State against which 
the claim is presented. In case of an injury to a corporation which is a 
national of the respondent State, an alien stockholder may, however, bring 
a claim if he has himself suffered an injury because of the injury to the 
corporation and if the corporation has failed to take timely steps to defend 
the interests of the alien claimant (Article 20, sub-paragraph 2(c) ). 

The draft Convention allows the private claimant to present his claim 
directly to any tribunal on which the State alleged to be responsible has 
conferred jurisdiction with respect to such claims, but it also provides for 
the traditional method of protecting an alien through a claim brought by 
the State of which he is a national. If a claim is presented both by a 
claimant and a State of which he is a national, the right of the individual 
to present or maintain the claim is suspended while redress is being sought 
by the State. Should a State decide to waive or settle a claim of its na- 
tional, such waiver or settlement also binds the private claimant, 
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II 


Drart CONVENTION ON THE INTERNATIONAL RESPONSIBILITY OF STATES 
FOR INJURIES TO ALIENS * 


SECTION A 
GENERAL PRINCIPLES AND SCOPE 
ARTICLE 1 
(Basic Principles of State Responsibility) 


1. A State is internationally responsible for an act or omission which, 
under international law, is wrongful, is attributable to that State, and 
causes an injury to an alien. A State which is responsible for such an act 
or omission has a duty to make reparation therefor to the injured alien or an 
alien claiming through him, or to the State entitled to present a claim on 
behalf of the individual claimant. 

2. (a) An alien is entitled to present an international claim under this 
Convention only after he has exhausted the local remedies provided by the 
State against which the claim is made. 

(b) A State is entitled to present a claim under this Convention only 
on behalf of a person who is its national, and only if the local remedies and 
any special international remedies provided by the State against which the 
claim is made have been exhausted. 


ARTICLE 2 
(Primacy of International Law) 


1. The responsibility of a State under Article 1 is to be determined ac- 
cording to this Convention and international law, by application of the 
sources and subsidiary means set forth in paragraph 1 of Article 38 of the 
Statute of the International Court of Justice. 

2. A State cannot avoid international responsibility by invoking its 


municipal law. 

3. Nothing in this Convention shall adversely affect any right which an 
alien enjoys under the municipal law of the State against which the claim 
is made if that law is more favorable to him than this Convention. 


SECTION B 


WRONGFUL ACTS AND OMISSIONS 
ARTICLE 3 
(Categories of Wrongful Acts and Omissions) 


1. An act or omission which is attributable to a State and causes an injury 
to an alien is ‘‘wrongful,’’ as the term is used in this Convention: 
(a) if, without sufficient justification, it is intended to cause, or to 
facilitate the causing of, injury; 
(b) if, without sufficient justification, it creates an unreasonable risk 
of injury through a failure to exercise due care; 
* Copyright, 1961, by the President and Fellows of Harvard College. Reprinted by 
their permission. 
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(c) if it is an act or omission defined in Articles 5 to 12; or 
(d) if it violates a treaty. 

2. The wrongfulness of such an act or omission may be the result of the 
fact that the law of the State does not conform to international standards 
or of the fact that the law, although conforming to international standards, 
has been misapplied. 


ARTICLE 4 
(Sufficiency of Justification) 


1. The imposition of punishment for the commission of a crime for which 
such punishment has been provided by law is a ‘“‘sufficient justification”’ 
within the meaning of sub-paragraph 1(a) of Article 3, except when the 
decision imposing the punishment is wrongful under Article 8. 

2. The actual necessity of maintaining public order, health, or morality 
in accordance with laws enacted for that purpose is a ‘‘sufficient justifica- 
tion’’ within the meaning of sub-paragraphs 1(a) and 1(b) of Article 3, 
except when the measures taken against the injured alien clearly depart 
from the law of the respondent State or unreasonably depart from the 
principles of justice or the principles governing the action of the authorities 
of the State in the maintenance of public order, health, or morality recog- 
nized by the principal legal systems of the world. 

3. The valid exercise of belligerent or neutral rights or duties under 
international law is a ‘‘sufficient justification’’ within the meaning of sub- 
paragraphs 1(a) and 1(b) of Article 3. 

4. The contributory fault of the injured alien, or his voluntary participa- 
tion in activities involving an unreasonable risk of injury, to the extent 
that such fault or voluntary participation bars the claim of a person 
under both the law of the respondent State and the principles recognized 
by the principal legal systems of the world, is a ‘‘sufficient justification’’ 
within the meaning of sub-paragraph 1(b) of Article 3. 

5. In circumstances other than those enumerated in paragraphs 1 to 4 
of this Article, ‘‘sufficient justification’ within the meaning of sub-para- 
graphs 1(a) and 1(b) of Article 3 exists only when the particular circum- 
stances are recognized by the principal legal systems of the world as consti- 
tuting such justification. 


ARTICLE 5 
(Arrest and Detention) 


1. The arrest or detention of an alien is wrongful: 

(a) if it is a clear and discriminatory violation of the law of the arrest- 
ing or detaining State ; 

(b) if the cause or manner of the arrest or detention unreasonably de- 
_ from the principles recognized by the principal legal systems of the 
world ; 

(ec) if the State does not have jurisdiction over the alien; or 

(d) if the arrest or detention otherwise involves a violation by the 
State of a treaty. 

2. The detention of an alien becomes wrongful after the State has failed: 

(a) to inform him promptly of the cause of his arrest or detention, 
or to inform him within a reasonable time after his arrest or detention of 
the specific charges against him; 

(b) to grant him prompt access to a tribunal empowered both to de- 
termine whether his arrest or detention is lawful and to order his release 
if the arrest or detention is determined to be unlawful; 

(ce) to grant him a prompt trial; or 
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(d) to ensure that his trial and any appellate proceedings are not un- 


duly prolonged. 
3. The mistreatment of an alien during his detention is wrongful. 


ARTICLE 6 


(Denial of Access to a Tribunal or an 
Administrative Authority) 


The denial to an alien of the right to initiate, or to participate in, pro- 
ceedings in a tribunal or an administrative authority to determine his civil 
rights or obligations is wrongful: 

(a) if it is a clear and discriminatory violation of the law of the State 
denying such access; 

(b) if it unreasonably departs from those rules of access to tribunals 
or administrative authorities which are recognized by the principal legal 
systems of the world; or 

(c) if it otherwise involves a violation by the State of a treaty. 


ARTICLE 7 
(Denial of a Fair Hearing) 


The denial to an alien by a tribunal or an administrative authority of a 
fair hearing in a proceeding involving the determination of his civil rights 
or obligations or of any criminal charges against him is wrongful if a 
decision or judgment is rendered against him or he is accorded an inade- 
quate recovery. In determining the fairness of any hearing, it is relevant 
to consider whether it was held before an independent tribunal and whether 
the alien was denied: 

(a) specific information in advance of the hearing of any claim or 
charge against him; 

(b) adequate time to prepare his case; 

(c) full opportunity to know the substance and source of any evidence 
against him and to contest its validity ; 

(d) full opportunity to have compulsory process for obtaining wit- 
nesses and evidence ; 

(e) full opportunity to have legal representation of his own choice; 

(f) free or assisted legal representation on the same basis as nationals 
of the State concerned or on the basis recognized by the principal legal 
systems of the world, whichever standard is higher ; 

(g) the services of a competent interpreter during the proceedings if 
he cannot fully understand or speak the language used in the tribunal; 

(h) full opportunity to communicate with a representative of the gov- 
ernment of the State entitled to extend its diplomatic protection to him; 

(i) full opportunity to have such a representative present at any 
judicial or administrative proceeding in accordance with the rules of pro- 
cedure of the tribunal or administrative agency ; 

(j) disposition of his case with reasonable dispatch at all stages of the 
proceedings ; or 

(k) any other procedural right conferred by a treaty or recognized 
by the principal legal systems of the world. 


ARTICLE 8 


(Adverse Decisions and Judgments) 


A decision or judgment of a tribunal or an administrative authority 
rendered in a proceeding involving the determination of the civil rights or 
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obligations of an alien or of any criminal charges against him, and either 
denying him recovery in whole or in part or granting recovery against 
him or imposing a penalty, whether civil or criminal, upon him is wrongful : 

(a) if it is a clear and discriminatory violation of the law of the State 
concerned ; 

(b) if it unreasonably departs from the principles of justice recognized 
by the principal legal systems of the world; or 

(c) if it otherwise involves a violation by the State of a treaty. 


ARTICLE 9 
(Destruction of and Damage to Property) 


1. Deliberate destruction of or damage to the property of an alien is 
wrongful, unless it was required by circumstances of urgent necessity not 
reasonably admitting of any other course of action. 

2. A destruction of the property of an alien resulting from the judgment 
of a competent tribunal or from the action of the competent authorities 
of the State in the maintenance of public order, health, or morality shall 
not be considered wrongful, provided there has not been: 

(a) a clear and discriminatory violation of the law of the State con- 
cerned ; 

(b) a violation of any provision of Articles 6 to 8 of this Convention ; 

(c) an unreasonable departure from the principles of justice recog- 
nized by the principal legal systems of the world; or 

(d) an abuse of the powers specified in this paragraph for the purpose 
of depriving an alien of his property. 


EXPLANATORY NOTE 


Paragraph 1: The Convention distinguishes a destruction of property 
or the damaging of property from an uncompensated taking of property or 
the deprivation of the use or enjoyment of property. The present para- 
graph comprehends only physical injury to the property through the de- 
liberate action of the State, as contrasted with those takings and inter- 
ferences with property which form the subject of Article 10. Destruction 
of property or damage to property which is the consequence of the negli- 
gence of an organ, agency, official, or employee of the government does not 
fall within this Article but is included within the scope of Article 3, dealing 
in general with categories of wrongful acts and omissions. Examples of 
destruction of or damage to property which would be wrongful under this 
Article would be: the deliberate burning by the police of a car owned by an 
alien; or physical damage to mercantile premises owned by an alien enter- 
prise resulting from the intentional acts of employees of the State, whether 
such persons were acting under orders of higher authority or on their own 
initiative but within the scope of their function. 

There is excepted from the scope of wrongful destruction of or damage 
to property such action as was required by circumstances of urgent neces- 
sity. The classic example of such destruction or damage is the tearing 
down of buildings in order to prevent the spread of fire. The destruction 
of property in actual combat operations during an international conflict 
or the destruction or damaging of property of an alien in order to interdict 
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its use by the enemy typify legitimate destruction of property in time of 
war. 

Paragraph 2: The deliberate destruction of property is justified if it is 
accomplished in pursuance of the judgment of a competent tribunal or in 
exercise of the police power of the State and is not otherwise unlawful. 
The justification for destruction of or damage to property which has been 
inserted in this Article is a more particular application of the justification 
to be found in paragraph 2 of Article 4. In Article 4, only measures which 
clearly depart from the law of the respondent State or which unreasonably 
depart from the principles of justice and of maintenance of public order, 
health, and morality generally recognized by the principal legal systems 
of the world fall outside the scope of the justification and restore acts or 
omissions to the category of wrongful acts or omissions. In paragraph 2 
of Article 9, the justification is also rendered inapplicable if there has been 
a violation of Article 6, 7, or 8 or an abuse of judicial authority or police 
powers for the purpose of depriving an alien of his property. In this 
last respect, the paragraph invokes the familiar concept of ‘‘abuse of 
rights.’’ 

An exhaustive list could not be provided of the circumstances under 
which deliberate destruction of or damage to the property of an alien would 
not engage international responsibility. A few examples may be provided 
by way of illustration: 


An alien could not complain if explosives or arms which were in his 
possession in violation of the law of the State concerned were destroyed by 
the police or by the military authorities, whether summarily or upon 
authorization by a court. It must be recognized as altogether proper that 
a tribunal should have the power to order the destruction of buildings which 
have been condemned as no longer suitable for occupancy and have not been 
torn down by the owner. Should an alien be in possession of narcotics or 
liquor or apparatus for the manufacture or processing of these goods, no 
objection could be raised to their destruction if such action were required 
or authorized by the law of the State. A variety of other circumstances 
can readily be envisaged in which it would be unwarranted to tie the hands 
of the authorities of the State and to make it impossible for them to take 
measures to protect the public order, health, and morality of its population. 

The justification of judicial action or the protection of public order is not 
operative if other circumstances vitiated the force of what would otherwise 
be a justification. In the first place, the justification is inapplicable if the 
destruction or damage was clearly inconsistent with the law of the State 
concerned and discriminated against an alien or aliens (sub-paragraph 
2(a)). The police would not be justified in destroying stocks of certain 
goods illegally in the possession of an alien if there were no authorization 
of such action under the law of the State. Similarly, if the ‘‘ judgment of 
a competent tribunal’’ is the result of a procedural denial of justice or 
constitutes in itself a substantive denial of justice, that judgment is not a 
sufficient justification for destruction of or damage to the property of an 
alien (sub-paragraph 2(b)). As in the case of the other wrongs dealt with 
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in this Section, an alleged justification which departs unreasonably from 
the ‘‘principles of justice recognized by the principal legal systems of the 
world’’ actually constitutes no justification at all (sub-paragraph 2(c) ). 
A State could not defend the deliberate destruction by State employees of 
the shops of aliens by invoking a law purporting to authorize such action. 
Finally, sub-paragraph 2(d) forbids the abusive use of the powers of the 
State in order to bring about a concealed taking of the property of an alien, 
forbidden, unless compensation be paid, under paragraph 2 of Article 10. 
Such an abusive employment of the rights of the State could, for example, 
be established if a toll bridge owned by an alien were to be destroyed on 
the ground that it was a hazard to navigation, although the river which the 
bridge spanned was in fact not navigable. An intention to deprive an 
alien of his property might likewise be inferred from the destruction of an 
alien’s factory as a fire hazard when an adjoining building owned by a 
national of the State, which was in even worse condition, was allowed to 
stand. 

Damages: The factors to be taken into account in computing damages for 
destruction of or injury to property within the meaning of this Article are 
set forth in Article 31. 

ARTICLE 10 


(Taking and Deprivation of Use or Enjoyment of Property) 


1. The taking, under the authority of the State, of any property of an 
alien, or of the use thereof, is wrongful: 

(a) if it is not for a public purpose clearly recognized as such by a 
law of general application in effect at the time of the taking, or 

(b) if it is in violation of a treaty. 

2. The taking, under the authority of the State, of any property of an 
alien, or of the use thereof, for a public purpose clearly recognized as such 
by a law of general application in effect at the time of the taking is wrong- 
ful if it is not accompanied by prompt payment of compensation in ac- 
cordance with the highest of the following standards: 

(a) compensation which is no less favorable than that granted to 
nationals of such State ; or 

(b) just compensation in terms of the fair market value of the prop- 
erty or of the use thereof unaffected by this or other takings or by conduct 
attributable to the State and designed to depress the value of the property 
in anticipation of the taking; or 

(ce) if no fair market value exists, just compensation in terms of the 
fair value of such property or of the use thereof. 

If a treaty requires a special standard of compensation, the compensation 
shall be paid in accordance with the treaty. 

3. (a) A ‘‘taking of property’’ includes not only an outright taking of 
property but also any such unreasonable interference with the use, enjoy- 
ment, or disposal of property as to justify an inference that the owner 
thereof will not be able to use, enjoy, or dispose of the property within a 
reasonable period of time after the inception of such interference. 

(b) A ‘‘taking of the use of property’’ includes not only an outright 
taking of use but also any unreasonable interference with the use or enjoy- 
ment of property for a limited period of time. 

4, If property is taken by a State in furtherance of a general program of 
economic and social reform, the just compensation required by this Article 
may be paid over a reasonable period of years, provided that: 
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(a) the method and modalities of payment to aliens are no less favor- 
able than those applicable to nationals; 

(b) a reasonable part of the compensation due is paid promptly; 

(ce) bonds equal in fair market value to the remainder of the compensa- 
tion and bearing a reasonable rate of interest are given to the alien and the 
interest is paid promptly ; and 

(d) the taking is not in violation of an express undertaking by the 
State in reliance on which the property was acquired or imported by the 
alien. 

5. An uncompensated taking of property of an alien or a deprivation of 
the use or enjoyment of property of an alien which results from the execu- 
tion of the tax laws; from a general change in the value of currency; from 
the action of the competent authorities of the State in the maintenance of 
public order, health, or morality; or from the valid exercise of belligerent 
rights ; or is otherwise incidental to the normal operation of the laws of the 


State shall not be considered wrongful, provided: 
(a) it is not a clear and discriminatory violation of the law of the 


State concerned ; 
(b) it is not the result of a violation of any provision of Articles 6 to 


8 of this Convention ; 
(ce) it is not an unreasonable departure from the principles of justice 
recognized by the principal legal systems of the world; and 
(d) it is not an abuse of the powers specified in this paragraph for 
the purpose of depriving an alien of his property. 
6. The compensation and interest required by this Article shall be paid 
in the manner specified in Article 39. 
7. The term ‘‘property’’ as used in this Convention comprises all movable 
and immovable property, whether tangible or intangible, including indus- 
trial, literary, and artistic property, as well as rights and interests in any 


property. 
8. The responsibility of a State for the annulment or nonperformance 
of a contract or concession is determined by Article 12. 


EXPLANATORY NoTE 


Definition of a taking under the authority of the State: A ‘‘taking’’ may 
be either a taking of title or a taking only of the use of property. Premises 
required by the government of a State may be secured through a complete 
taking by way of expropriation or of eminent domain. Alternatively, a 
government desiring merely temporary utilization of the premises may 
demand the use of the property against the payment of rental and with 
the understanding that the property will be restored to the owner upon 
the completion of the government’s use. Personal property or movables 
are likewise susceptible of either permanent appropriation or a temporary 
taking of use, subject of course to the compensation required by this Article. 

A ‘‘taking’’ may be accomplished through, inter alia, enforcement of 
legislation or an executive decree, the taking of an administrative measure, 
or a failure to take an administrative measure. 

The expression ‘‘under the authority of the State’’ has reference to the 
fact that the taking may be effected directly by officials or employees of the 
State or by the acts of private persons acting under authority conferred 
upon them by the law of that State, e.g., in case of expropriation of property 
for a private school, 


1961] RESPONSIBILITY OF STATES 555 


Indirect ‘‘takings of property’’ through interference with its use are 
dealt with in paragraph 3 of this Article (q.v.). It may merely be observed 
at this point that, depending upon the circumstances, an unreasonable 
interference with the use, enjoyment, or disposal of property may consti- 
tute either a ‘‘taking of property’’ or a ‘‘taking of the use of property”’ 
as those concepts are employed in paragraphs 1 and 2. 

The criteria of wrongfulmess: All legal systems recognize that there are 
various circumstances under which it is legitimate for the State to obtain 
property from a private person against the will of that individual. In 
most legal systems this compulsory acquisition of property, whether the 
process be referred to as eminent domain, requisition, preemption, ex- 
propriation, or nationalization, entails an obligation to pay at least some 
compensation to the person from whom it was taken. Since this power to 
take property is regarded as a right of the State, the State commits no wrong 
thereby, provided it acts in conformity with the governing rules of munici- 
pal law. The most important requirement normally laid upon the State 
is the payment of compensation. If that compensation is made available, 
no claim by the former owner of the property for its restoration in kind can 
be entertained. 

In light of the general recognition in municipal legal systems of a govern- 
ment’s power of compulsory acquisition of property, international law 
similarly recognizes the power of a State to take the property of an alien— 
but subject to several important limitations. The first of these is an obliga- 
tion to pay compensation for the property taken, subject to certain excep- 
tions analogous to those of municipal law which are detailed in paragraph 5 
of this Article. On the assumption that all other requirements of law have 
been met, the taking of title to or the use of property of an alien becomes 
wrongful only if the necessary compensation is not paid. The essence of 
the wrong is accordingly not a taking of property but an uncompensated 
taking of property. The appropriate remedy is therefore the payment 
of damages. 

The other general limitation imposed by international law on the taking 
of property of aliens is that the taking must be for a ‘‘publie purpose.’’ 
Within municipal legal systems, the significance of a public purpose varies 
greatly, and in many countries the term has never been defined with any 
degree of precision. Even in the economically and politically most con- 
servative countries of the world, recognition is given to the public purpose 
served by compulsory acquisition of property by the State for transfer to 
another private person who is regarded as being able to make a socially 
more productive use of the property than its former owner. It is not 
without significance that what constitutes a ‘‘public purpose’’ has rarely 
been discussed by international tribunals and that in no case has property 
been ordered restored to its former owner because the taking was con- 
sidered to be for other than a public purpose. This unwillingness to im- 
pose an international standard of public purpose must be taken as reflect- 
ing great hesitancy upon the part of tribunals and of States adjusting claims 
through diplomatic settlement to embark upon a survey of what the public 
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needs of a nation are and how these may best be satisfied. In view of the 
fact that there is no precedent—although considerable doctrine—in favor 
of the restitution in kind of property which has not been taken for a ‘‘ pub- 
lic purpose,’’ it is only with some hesitation that reference has been made 
to the concept in this Convention. Because the verbal formula has so 
often been employed, it was considered unwise to omit it at this point, 
empty though it may be of any operative legal content. The expression 
‘‘public purpose’’ is qualified by the words ‘‘clearly recognized as such by 
a law of general application in effect at the time of the taking’’ in order 
to preclude ad hoc determinations of public purpose by government officials 
acting without any express authority in law. The effect of sub-paragraph 
1(a) of this Article is thus to require the articulation of the public purpose 
to be served by a taking before it is actually undertaken. 

The only category of cases in which takings of property have been held 
to be ‘‘wrongful’’ whether or not compensation was paid and in which 
the restitution in kind of the property has been required by tribunals are 
those in which there has been a violation of a treaty. The landmark case 
is the Case concerning the Factory at Chorzdw (Claim for Indemnity), 
P.C.I.J., Ser. A, No. 17 at 47-48 (1928), in which restitution was held, 
ceteris paribus, to be the appropriate remedy for the violation of a treaty 
forbidding the taking of certain types of property. Changes in the situa- 
tion of the property which had been taken were, however, considered to 
preclude its restoration in kind. It must be borne in mind that the ap- 
plicable treaty, the German-Polish Convention concerning Upper Silesia, 
expressly authorized expropriation of property under certain defined cir- 
cumstances and completely excluded the expropriation, even against 
compensation, of other properties, the ‘‘liquidation’’ of which was for- 
bidden. Although the property was not restored in kind in this case, there 
have been a substantial number of cases in which property has been restored 
in kind to the rightful owner by reason of its having been taken by a 
belligerent in violation of the treaties regarding the conduct of warfare. 
Having regard to the fact that there is precedent for the restoration of 
property which has been taken in violation of treaty, it has been thought 
appropriate to characterize such takings as ‘‘wrongful’’ in the sense that 
the payment of compensation will not legitimatize the taking. 

This Article thus recognizes three types of takings of property as un- 
lawful: (1) those which are uncompensated; (2) those effected other than 
for a public purpose, even if compensation is paid; and (3) those effected 
in violation of treaty, even if compensation is paid. The remedies pro- 
vided are, however, different. In the first instance, damages are the proper 
reparation for the taking which has been made wrongful by the failure to 
pay compensation. In the other two cases, restitution is the ordinary 
remedy. The types of takings are accordingly dealt with in different 
paragraphs of this Article. 

Paragraph 1: As explained above, this paragraph deals with takings of 
property which are wrongful even if compensation is paid. Paragraph 1 
of Article 32 demands that if the taking violates this paragraph, the 
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property be restored to the owner whenever possible and damages paid 
for the use of the property. If the owner is tendered compensation for 
the property taken, he is under no obligation to accept it; if he does accept 
it, he may be considered to have waived his claim to restitution of the 
property. 

Paragraph 2: The view has not been accepted in this Convention that 
adverse economic circumstances or a strong national policy may in interna- 
tional law justify the taking of property without compensation. To make 
the duty to compensate contingent upon such factors would pose insuperable 
difficulties. If the question of justification for a taking without compensa- 
tion were to be left to the determination of the State which had taken the 
property, that State would always be in a position to find a valid national 
need for the seizure of the property and an equally good reason why no 
compensation should be paid. If, on the other hand, international law 
were to require compensation in some cases but not in others, it would be 
necessary to take account of the internal financial and economic problems 
of the nation taking the property and its purpose in taking the property. 
Not only would it be difficult to formulate any international standards on 
this point, but, even if such standards were available, ‘an international 
tribunal would also have great difficulty in determining whether the 
economic circumstances of the nation concerned were such as to permit the 
payment of the requisite compensation. 

A rule requiring the payment of compensation under all circumstances 
has the positive benefit of stimulating international trade and investment 
by affording protection to the business activities of aliens in foreign 
countries. It would be inequitable that a government should at one and 
the same time seek the economic benefits which foreign trade and invest- 
ment carry with them, and at the same time call for the adoption of a rule 
placing such foreign activities at the mercy of the very government which 
seeks this economic assistance. In terms of social justice, the taking of 
the property of aliens may create greater hardships to the aliens whose 
property it is than it brings benefits to the State seizing the property. The 
events of two World Wars have demonstrated in a tragic fashion that a man 
may be as effectively killed by depriving him of his property as he can by 
his being executed. Finally, the provision of compensation to aliens 
whose property is taken is consistent with that special protection which is 
given to aliens, even in cases where such protection may place aliens in a 
privileged position vis-d-vis the nationals of the State concerned. 

Account has, however, been taken of the special economic needs of the 
State for the limited purpose of allowing deferment of compensation under 
the terms and conditions set forth in paragraph 4. That paragraph does 
not, it must be emphasized, in any way reduce the total amount of the 
compensation which must be paid. 

Sub-paragraph 2(a) is intended to establish as a minimum a principle of 
non-discrimination between aliens and nationals in compensating aliens 
for property which has been taken. The succeeding sub-paragraph 2(b) 
points, consistently with Article 2, to the existence of an international 
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standard. This standard is based on the concept of the ‘‘fair market 
value.’’ The possibility exists, of course, that the ‘‘fair market value’’ of 
the particular property may have been depressed by anticipation of the 
taking or conversely that the prospect of a taking by eminent domain may 
actually enhance the value of property. It is required that ‘‘fair market 
value’’ be established independently of these influences. A State thus can- 
not profit from a gradual and well-publicized program of nationalization 
which depresses the value of all property which may be subjected to that 
nationalization. 

Property owned by an alien may be of a distinctive character or of a 
highly specialized nature for which no market value in the country or area 
concerned can be established. The value of the sole railroad in an under- 
developed country could not be determined on the basis of the price it would 
command on the market, since no market for such enterprises would in all 
likelihood exist within that country. The standard of ‘‘fair value’’ in- 
corporated in sub-paragraph 2(c) allows some latitude in determining 
what would be an equitable price for the property taken. 

Account has also been taken of the possibility that a treaty may pre- 
scribe a special standard of compensation, which may be either higher or 
lower than that required by sub-paragraphs 2(a), 2(b), and 2(¢). Thata 
treaty may prescribe a lower measure of compensation than is otherwise 
provided by this Article is specifically taken into account in Article 25, 
dealing with the waiver, compromise, or settlement of claims by States. 

Subject to the special exception dealt with in paragraph 4, the require- 
ment of ‘‘prompt’’ compensation does not necessarily call for payment in 
advance but does require that compensation be paid within a reasonable 
period of time after the taking. Vague assurances at the time of the 
taking of property to the effect that compensation will be paid in the 
future are insufficient if action is not taken within a reasonable time 
thereafter to grant that compensation. While no hard and fast rule may 
be laid down, the passage of several months after the taking without the 
furnishing by the State of any real indication that compensation would 
shortly be forthcoming would raise serious doubt that the State intended 
to make prompt compensation at all. Except for the special case taken up 
in the next paragraph, compensation may not be deferred or paid in install- 
ments other than with the express assent, freely given, of the injured alien. 

Nothing in this Article is intended to preclude the compromise of claims 
for the taking of property, provided such compromise is not effected 
through duress, as long as the conditions stipulated in Articles 22 and 24 
are complied with. 

Paragraph 3: A State which is desirous not to subject itself to liability 
to pay compensation for property of an alien which it wishes to secure may 
attempt to accomplish by indirection what it cannot for financial reasons 
do directly. There are a variety of methods by which an alien natural or 
juridical person may have the use or enjoyment of his property limited 
by State action, even to the extent of the State’s forcing the alien to dispose 
of his property at a price representing only a fraction of what its value 
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would be had not the alien’s use of it been subjected to interference by the 
State. 

The measures which a State might employ for this purpose are of infinite 
variety. A State may make it impossible for an alien to operate a factory 
which he owns by blocking the entrances on the professed ground of main- 
taining order. It may, through its labor legislation and labor courts, de- 
signedly set the wages of local employees of the enterprise at a prohibitively 
high level. If technical personnel are needed from outside the country, 
entry visas may be denied them. Essential replacement parts or machinery 
may be refused entrance, or allocations of foreign exchange may deliberately 
be denied with the purpose of making it impossible to import the requisite 
machinery. Any one of these measures, if done with the requisite intent 
and if not justified under paragraph 5, could make it impossible for the 
alien owner to use or enjoy his property. More direct interferences may 
also be imagined. The alien may simply be forbidden to employ a certain 
portion of a building which he occupies, either on a wholly arbitrary basis 
or on the authority of some asserted requirement of the local law. A gov- 
ernment, while leaving ownership of an enterprise in the alien owner, might 
appoint conservators, managers, or inspectors who might interfere with the 
free use by the alien of its premises and its facilities. Or, simply by for- 
bidding an alien to sell his property, a government could effectively deprive 
that property of its value. 

Whether an interference with the use, enjoyment, or disposal of prop- 
erty constitutes a ‘‘taking’’ or a ‘‘taking of use’’ will be dependent upon 
the duration of the interference. Although a restriction on the use of 
property may purport to be temporary, there obviously comes a stage at 
which an objective observer would conclude that there is no immediate 
prospect that the owner will be able to resume the enjoyment of his prop- 
erty. Considerable latitude has been left to the adjudicator of the claim 
to determine what period of interference is unreasonable and when the 
taking therefore ceases to be temporary. 

The unreasonableness of an interference with the use, enjoyment, or 
disposal of property must be determined in conformity with the general 
principles of law recognized by the principal legal systems of the world. 
No attempt has been made to particularize on the expression used in the 
text, since the matter seems one best worked out by international tribunals. 
It would be open to such a tribunal to take account of the justifications re- 
ferred to in paragraph 5 of this Article as a basis for proceeding by analogy 
to a definition of reasonableness in the context of interferences with the 
use of property. 

Paragraph 4: A certain economic and legal circularity is frequently 
found in the nationalization or expropriation of property in furtherance of 
a ‘“‘general program of economic and social reform.’’ A State may consider 
it desirable to resort to these measures because of the poverty of its 
treasury, the demands of its internal economy, or an adverse balance of 
payments. These very circumstances make it impossible for the State to 
pay prompt compensation under the standards laid down in paragraph 2 of 
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this Article. The State is then faced with the dilemma of a possible break- 
down of its economy, which, in its view, only a program of State ownership 
can cure, or the assumption of an overwhelming financial burden, which it 
cannot possibly discharge, in making payment for the property so na- 
tionalized. There seems to be no alternative but to adopt a via media, 
which will in time afford compensation to the aggrieved alien without im- 
posing upon the State a financial burden which might lead it into bank- 
ruptcy. In the practice of States, deferred compensation for the nation- 
alization of large segments of the economy of a country is not without its 
precedents. 

The present paragraph looks to such nationalizations as are directed to 
land reform, to the taking of industry in general or certain types of in- 
dustry into State control, and to other takings which are not limited in 
scope or specialized in nature. Payments may under these circumstances 
be made in interest-bearing bonds, which must be promptly tendered to 
the injured alien. The requisite rate of interest would normally be no less 
than that stipulated for unpaid damages and compensation under Article 
38. Should the nationalizing State default on the payment of interest, the 
entire amount of compensation then remaining unpaid for the taking of 
the property would become due and payable. The privilege to defer pay- 
ment exists only so long as interest is paid promptly. Should the bonds 
not be paid at maturity, the State would be responsible under Article 12 
for the non-payment of its debt. The deferment of compensation is not a 
complete one, since a reasonable part of the compensation must be paid 
promptly, as stipulated in sub-paragraph 4(b). This might be expected, 
if the practice of States is accepted as a guide, to be a flat sum which would 
be paid to each and every injured person or person claiming through him, 
rather than a percentage of the total amount due. The purpose of such 
partial prompt compensation is in particular to protect those aliens of 
limited wealth who might otherwise be left destitute by the taking of all of 
their property within the territory of the respondent State. The govern- 
ing principle should necessarily be that an alien must be afforded prompt 
compensation to the extent of his needs and should not be forced to accept 
all of his compensation in the form of evidences of debt, even though in- 
terest-bearing, which look to payment at some date in the future. 

Sub-paragraph 4(a) requires that the ‘‘method’’ and ‘‘modalities’’ of 
payment to aliens not be less favorable than those to nationals. This re- 
quirement reflects the normal rule of non-discrimination between aliens 
and nationals. In addition to meeting the international standards here 
prescribed, the State must furnish the alien part compensation and, for the 
remainder of the compensation, bonds which, as to amount, interest, terms, 
and so forth, are at least as favorable as those granted to its nationals. 

Sub-paragraph 4(d) treats of the special situation in which the re- 
spondent State has induced reliance on its promise that it would not take 
the property in question, whether by way of nationalization, expropriation, 
confiscation, eminent domain, or otherwise. The undertaking may have 
been given by treaty or other international agreement, by a contract or 
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concession with an alien, by the terms of a municipal law which gave a 
guarantee against taking for a specified period of time, or by some other 
form of assurance given the alien, whether or not for a countervailing 
benefit. A State cannot be allowed to take affirmative measures to induce 
the acquisition or importation of property by an alien, only to take the 
property against deferred compensation once it has been brought into 
existence by the alien. Not only is the alien deprived of the property which 
he was justifiably induced to acquire but he is also, despite assurances to the 
contrary, put in the position of having to make a forced loan to the govern- 
ment of the respondent State. 

Paragraph 5: Were paragraphs 1 and 2 of this Article not to be qualified 
by the present paragraph, a State would be denied the means of depriving 
an alien of property, without compensation, under circumstances which are 
universally recognized as properly calling for such action. Under Article 
3, ‘sufficient justification’’ may excuse an otherwise wrongful act or omis- 
sion which is negligent or intentional. That Article is, on the other hand, 
so drafted that sufficiency of justification is not to be read as a qualification 
on Articles 5 through 12. What constitutes ‘‘sufficient justification’’ for 
depriving an alien of his property must accordingly be found within the 
confines of the present Article alone. 

It is recognized, in the first place, that the incidence of taxation may 
deprive an alien of some of his assets and that a failure to pay taxes may 
lead to the seizure of the alien’s property. A revaluation of the currency 
of a particular State, if not adopted in a manner which discriminates against 
aliens individually or collectively, may deprive an alien of a portion of 
his economic wealth, but the measure is not on that account wrongful. As 
examples of the taking or deprivation of property of an alien arising out 
of the action of the competent authorities of the State in the maintenance 
of public order, health, and morality may be mentioned the confiscation of 
goods which have been smuggled into a country and the seizure of such 
articles as narcotics, liquor, obscene materials, firearms, and gambling de- 
vices which are unlawfully in a person’s possession. 

Without wishing to pass a final judgment on the obligation of a bel- 
ligerent to return to its opponent property which has been seized during 
hostilities under legislation dealing with trading with the enemy, para- 
graph 5 recognizes that there is no obligation to pay compensation for such 
property to the extent that its retention is consistent with international law. 
Less controversial is the authority of a State to retain, without the necessity 
of making compensation, not only enemy ships but also neutral vessels and 
property which have been condemned in prize on account of breach of 
blockade, carriage of contraband, and unneutral service. The legality of 
such takings of property would be determined according to customary inter- 
national law and the treaties bearing upon naval warfare. 

By a taking or deprivation of property which is ‘‘otherwise incidental to 
the normal operation of the laws of the State’’ is meant the carrying out of 
a judgment of a court in a civil case or a fine or penalty in criminal pro- 
ceedings. 
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None of the foregoing conduct can be characterized as a wrongful taking 
of property unless any one of the elements listed in sub-paragraphs 5(a) 
through 5(d) is present. 

As already mentioned in connection with other Articles, failure of the 
authorities of a State to comply with the law of that nation will engage the 
responsibility of the State if injury is thereby caused to an alien. For 
the purposes of sub-paragraph 5(a), as in other contexts, the violation of 
the law of the State must be a clear and discriminatory one before the 
justifications listed in the body of paragraph 5 lose their force. 

Sub-paragraph 5(b) demands that the taking of property not be the con- 
sequence of a denial of justice under Articles 6 to 8 of the Convention; 
such a taking would be wrongful, by reason of being proscribed by those 
Articles, even in the absence of the present sub-paragraph. 

National law must, according to sub-paragraph 5(¢c), conform to an 
international standard with respect to uncompensated takings. 

Finally, sub-paragraph 5(d) requires that the judicial, fiscal, and police 
powers of the State not be used to cloak an uncompensated seizure of an 
alien’s property. This sub-paragraph would preclude taxes raised to 
confiscatory levels from being used as means of securing the property of 
an alien without paying him for it. A State would likewise act wrongfully 
if it prescribed an unattainably high standard of conduct for aliens (e.g., 
in the compensation and benefits it accorded to their employees) and then, 
pursuant to the same law, seized the property of those aliens as a penalty 
for their wrongful conduct. The sudden imposition of a requirement that 
large numbers of the employees and directors of alien companies consist 
of nationals, subject to forfeiture of the company’s assets as a criminal 
penalty for noncompliance, would be a further example of the type of 
conduct which this final caveat is designed to foreclose. 

Paragraph 6: This paragraph is merely a cross-reference to Article 39, 
dealing with the form in which both damages and compensation are to be 
paid. Its purpose is to ensure the payment of effective compensation, 1.¢., 
compensation in a currency which the claimant can freely use and at an 
exchange rate which is most favorable to him. 

It is improper that compensation which has been promptly paid should 
immediately be frozen by foreign exchange laws which preclude the removal 
of the compensation from the State granting it. Account has been taken 
of the fact that property or the proceeds of the sale thereof, which could 
not under existing laws and regulations have been transferred abroad, may 
through a taking by the State acquire a transferable character. Under the 
generality of circumstances, however, it is considered that the giving of 
transferable character to compensation of this nature is the only effective 
manner of giving redress to the owner of the property. To this general 
principle an exception is made under Article 39. By the terms of that 
Article, for reasons explained in the Explanatory Note thereto, damages or 
compensation for the taking of property payable to a natural person who 
had his habitual residence in the territory of the respondent State for an 
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extended period of time may be paid in the currency of the State taking 
the property. 

Paragraph 7: The term ‘‘property’’ as used not only in this Article but 
elsewhere in this Convention, is to be interpreted in a broad sense as com- 
prising all movable and immovable property (or personalty and realty in 
the language of Anglo-American law), whether tangible or intangible, in- 
cluding industrial, literary, and artistic property, as well as all rights or 
interests, whether legal or equitable, in any kind of property. (Cf. Treaty 
of Peace with Italy, signed at Paris, Feb. 10, 1947, article 78(9)(c), 49 
U.N.T.S. 163, 61 Stat. 1245, T.I.A.S. No. 1648.) The term ‘‘property’’ 
does not include for these purposes, a ‘‘means of livelihood,’’ which is dealt 
with in Article 11, or contracts or concessions, which, as pointed out in 
paragraph 8 of this Article, form the subject of Article 12. It may be 
noted that the beneficial interest of an alien shareholder in the property 
of a corporation in which he holds an interest is protected through the 
medium of sub-paragraph 2(¢) of Article 20 which, under certain specified 
conditions, gives to that alien the right to prosecute a claim for an injury 
to the juristic person in which he holds an interest. 

Some interests in property will obviously be too remote to be deserving 
of the protection of this Article. This question of what sort of interest is 
so remote, uncertain, or contingent as not to constitute ‘‘property’’ within 
the meaning of this Article must be left to judicial determination, for it 
would be impossible to draw any precise line of demarcation for the pur- 
poses of this Convention. 

It has been considered unnecessary to use the term ‘‘acquired rights’’ in 
this Convention, in view of the broad definition given to property and the 
separate provisions of the Convention relating to the destruction of prop- 
erty, deprivation of means of livelihood, and violation of contracts and 
concessions. There do not appear to be any ‘‘acquired rights’’ recognized 
by international law which do not fall within Articles 9 to 12. On the other 
hand, since each of the categories of wrongful acts and omissions dealt 
with in those Articles is treated somewhat differently under positive interna- 
tional law, it would be incorrect to treat all of them uniformly as violations 
of ‘‘aequired rights.’’ 

Paragraph 8: The reasons why annulment and nonperformance of con- 
tracts and concessions have been treated separately from takings of prop- 
erty are set forth in the Explanatory Note to that Article. 

Damages: The factors to be taken into account in computing damages for 
the uncompensated taking of property and for deprivation of the use or 
enjoyment of property are dealt with in Article 32. 


ARTICLE 11 
(Deprivation of Means of Livelihood) 


1. To deprive an alien of his existing means of livelihood by excluding 
him from a profession or occupation which he has hitherto pursued in a 
State, without a reasonable period of time in which to adjust his affairs, by 
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way of obtaining other employment, disposing of his business or practice 
at a fair price, or otherwise, is wrongful if the alien is not accorded just 
compensation, promptly paid in the manner specified in Article 39, for the 
failure to provide such period of adjustment. 
2. Paragraph i of this Article has no application if an alien: 
(a) has, as a result of professional misconduct or of conviction for a 
crime, been excluded from a profession or occupation which he has hitherto 


pursued, or 
(b) has been expelled or deported in conformity with international 


standards relating to expulsion and deportation and not with the purpose 
of circumventing paragraph 1. 


EXPLANATORY NOTE 


Paragraph 1: The practice is widespread of reserving many occupations 
and professions to nationals of the State concerned. The exclusion of aliens 
from these pursuits has obvious logic in terms of protecting national se- 
curity, of maintaining professional standards, and of making possible the 
discipline or regulation of persons engaged in certain professions and oc- 
cupations. Such restrictions, if operative only as to persons desiring to 
enter a profession or occupation in the future, are generally unexceptionable 
from the point of view of international law, and it is not proposed to call 
them in question here. It may be noted, however, that many international 
treaties provide for the abolition of such restrictions and that a violation of 
such a treaty provision on the subject would result in international re- 
sponsibility. 

A situation less clear in terms of law and of policy is created when a 
State desires to change its law in order to exclude aliens from professions 
and occupations in which they may already be engaged. On the one hand, 
it would be intolerable that a State should be denied the power to change its 
law with respect to those who have already entered upon certain pursuits. 
If a State has reason to doubt the loyalty of certain aliens, no objection 
could be made to the State’s taking measures to exclude such persons from 
professions and occupations having to do with the security of the nation. 
On the other hand, dangers lurk in an unrestrained power to deprive aliens 
of means of livelihood which they have enjoyed for years. If dictated by 
the desire to harm foreigners, action of this character may be employed to 
deprive them of their property and of their means of support as effectively 
as if their possessions had been confiscated by the State without compensa- 
tion. Even a measure restricting or prohibiting the pursuit of certain em- 
ployments, which on its face has application to both nationals of the State 
and to aliens, may affect only aliens if that employment is one solely or 
preponderantly that of aliens. For these reasons, the present text has taken 
the position that an alien who is excluded from his current occupation or 
profession without a period of time in which to adjust his affairs must be 
granted compensation, and that failure to provide such compensation is 4 
wrongful act or omission. 

The burden of the Article is thus that an alien has a right to a period of 
time for readjustment if he is to be denied his profession or occupation but 
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that the State may, consistently with law, take this period of time away from 
him against the payment of just compensation. The period for readjust- 
ment is subject to taking in the same way that property is subject to taking 
under Article 10. In both cases, it must be emphasized, the wrongful act 
or omission consists in an uncompensated taking. A State is fully within 
its powers in denying an alien an occupation or profession immediately 
upon notice. Its responsibility is engaged only if it fails to pay just 
compensation for the exercise of this privilege. If a reasonable period of 
time is granted for the adjustment of the alien’s affairs, no obligation to pay 
compensation can exist. 

Several qualifications must be noted to the principle just enunciated. 
The first of these is that the exclusion must be such as to deprive the alien 
of ‘‘his existing means of livelihood.’’ In this aspect, the provision has an 
essentially humanitarian character, designed to secure aliens in their human 
right to means of earning their daily bread. A second qualification is that 
the Article refers only to the denial of a ‘‘profession’’ or ‘‘oceupation’’ and 
not to businesses themselves. To a certain extent, the concepts of an 
“‘oecupation’’ or a ‘‘profession’’ overlap with that of a ‘‘business,’’ for 
the former may entail the conduct of the latter. However, the exclusion of 
an alien from an interest in a business which is not his ‘‘existing means of 
livelihood’’ and which does not constitute his profession cr occupation does 
not fall within the scope of this Article. Such action may, however, be a 
violation of Article 10, relating to the taking of property, if unaccompanied 
by the measure of compensation demanded by that Article. 

The period of adjustment provided before the exclusion becomes effec- 
tive will vary with the nature of the vocation which the alien is to be 
denied. If the profession or occupation is of a relatively unskilled char- 
acter or involves no capital expenditure for the conduct of a ‘‘business’’ or 
“‘profession,’’ the adjustment will probably take the form of the alien’s 
shifting to other employment within a relatively short period of time. In 
the case of professions or occupations which involve business activities as 
an essential attribute thereof or which are capable of purchase and sale, 
an opportunity must be provided for the disposal of the business or pro- 
fession at a fair price. The requirements of a reasonable period of time 
and of a fair price are designed to protect the alien against a forced sale 
which will produce less than the fair value of the business or practice. 
Normally, the period required for this purpose will be longer than that 
needed for an unskilled individual to adjust his affairs. 

Because of the absence of judicial authority on the point, it has not been 
thought desirable to attempt a definition of what constitutes ‘‘just com- 
pensation.’’ The matter has accordingly been left to judicial determina- 
tion. It may be noted, however, that the compensation to which an alien 
is entitled must take account only of those losses traceable to the denial 
of the requisite period of adjustment. Thus if an alien doctor excluded 
from the practice of medicine ought reasonably to be allowed a period of 
two years for adjustment and is forced to leave his wonted profession at 
the end of one year, thereby suffering a considerable loss in the price he ob- 
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tains for his practice, the compensation payable to him would be the differ- 
ence between his estimated income for the two-year period and the final 
price for his practice which he would have obtained at the end of two years 
and what his income over the one-year period and proceeds of sale actually 
were. 

Sub-paragraph 2(a): A State commits no violation of international law 
if it denies certain vocations to persons, whether nationals or aliens, who 
are convicted of crimes of such nature as to call for their exclusion from 
those callings or are otherwise guilty of professional misconduct. An alien 
doctor cannot complain of his immediate exclusion from the practice of 
medicine if he has been convicted of having committed an abortion in 
violation of law. While the determination of the necessity of excluding 
persons from certain callings on account of certain types of conduct will 
normally be left to municipal law, there is in this respect, as in others, a 
minimum international standard to be observed. It thus follows that it 
would be a wrongful act upon the part of a State to exclude an alien from 
all gainful employment on account of the commission of some trifling 
offense. 

Sub-paragraph 2(b): In the absence of a special exception, an alien who 
has been expelled or deported from a country might claim that he was en- 
titled to compensation for the means of livelihood thus denied him or a 
suspension of his deportation to permit him to adjust his affairs. To im- 
pose such requirements would be to place qualifications on the undoubted 
right of States to deport or expel aliens and would be particularly vexatious 
when such action was required for the maintenance of public order or for 
the preservation of the security of the State. It would be ludicrous, for 
example, to require a State to pay an alien or to suspend his deportation 
if that alien is being deported for the commission of a crime or because he 
is unlawfully within the territory of the State. 

The exemption of a State from the requirements of paragraph 1 of this 
Article applies only if the deportation is effected in accordance with inter- 
national standards, that is, conducted humanely and in conformity with 
the procedures provided by the law of the country concerned. If the 
purpose of the deportation or expulsion is actually to deprive the alien, 
without adequate compensation, of the enjoyment of his property, profes- 
sion, or occupation, the resulting deprivation of property or period of read- 
justment would constitute a violation of Article 10 or 11, as the case 
might be. 

Damages: The factors to be taken into account in computing damages for 
failure to provide the period of readjustment required by this Article are 
set forth in Article 33. 

ARTICLE 12 


(Violation, Annulment, and Modification of Contracts and Concessions) 


1. The violation through an arbitrary action of the State of a contract or 
concession to which the central government of that State and an alien are 
parties is wrongful. In determining whether the action of the State is 
arbitrary, it is relevant to consider whether the action constitutes: 
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(a) a clear and discriminatory departure from the proper law of the 
contract or concession as that law existed at the time of the alleged viola- 
tion ; 

(b) a clear and discriminatory departure from the law of the State 
which is a party to the contract or concession as that law existed at the 
time of the making of the contract or concession, if that law is the proper 
law of the contract or concession ; 

(c) an unreasonable departure from the principles recognized by the 
principal legal systems of the world as applicable to governmental contracts 
or concessions of the same nature or category ; or 

(d) a violation by the State of a treaty. 

2. If the violation by the State of a contract or concession to which 
the central government of a State and an alien are parties also involves the 
taking of property, the provisions of Article 10 shall apply to such taking. 

3. The exaction from an alien of a benefit not within the terms of a con- 
tract or concession to which the central government of a State and an alien 
are parties or of a waiver of any term of such a contract or concession is 
wrongful if such benefit or waiver was secured through the use of any 
clear threat by the central government of the State to repudiate, cancel, 
or modify any right of the alien under such contract or concession. 

4. The annulment or modification by a State, to the detriment of an alien, 
of any contract or concession to which the alien and a person or body other 
than the central government of a State are parties is wrongful if it con- 
stitutes : 

(a) a clear and discriminatory departure from the proper law of the 
contract or concession ; 

(b) an unreasonable departure from the principles recognized by the 
principal legal systems of the world as applicable to such contracts or 
concessions ; or 

(c) a violation by the State of a treaty. 


EXPLANATORY NOTE 


Paragraph 1: Contracts and concessions to which applicable: This Article 
speaks expressly only of a ‘‘contract’’ or a ‘‘concession,’’ but the term 
‘“‘contract’’ is intended to include debts and quasi-contractual obligations 
as well. 

Concessions are, by the express terms of the Article, placed in the same 
category as contracts. It has on occasion been suggested that a concession 
constitutes a property right as well as a contract and that in the former 
aspect it is subject to expropriation or nationalization, provided compensa- 
tion is paid in the measure stipulated in paragraph 2 of Article 10. The 
logical consequence of the adoption of such a view would be to place a con- 
cession in the category of ‘‘property of an alien’’ within the meaning of 
Article 10. This theory has, however, been rejected in the present draft, 
which proceeds instead on the theory that concessions should be treated in 
the same way as contracts. 

It does not appear possible either on logical grounds or in terms of policy 
to make a distinction between contracts and concessions, for the latter are 
nothing more than a species of the former. To provide that obligations 
under concessions and contracts may be terminated against the payment 
of compensation is to embrace the theory, now discredited, that a promisor 
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has an option of performing his contract or paying the stipulated price for 
nonperformance in the form of damages. Such a view suggests that com- 
pliance with contracts, including concessions, is a matter of expediency, and 
that no moral opprobrium attaches to the violation of the promisor’s 
pledged word. In strong contrast stands the power of a State to take 
property for its own use or for that of other persons—a power which is 
recognized by the principal legal systems of the world, although the pur- 
poses for which it may be exercised may vary from State to State. 

Debts: The responsibility of a State for the annulment of or arbitrary 
failure to pay its debts has been beclouded by the commingling of other 
issues with that of the responsibility of the State for non-payment of its 
obligations. Historically, in the classical international law of Grotius, 
Wolff, and Vattel, the international obligation of a nation to discharge its 
debts was considered in the context of the reprisals to which resort might 
be had if the State failed in its duty. In more recent times, the use by 
powerful nations of armed intervention and other forms of self-help for the 
collection of debts owed by foreign States to aliens has kept alive the im- 
pression that force and international responsibility for a nation’s debts 
march together. The Drago Doctrine, which, although not universally ac- 
cepted, has received the support of a substantial number of States, and the 
Hague Convention respecting the Limitation of the Employment of Force 
for the Recovery of Contract Debts of October 18, 1907, 3 Martens, N.R.G., 
3d ser., 414, represent significant attempts to divorce the two matters. The 
question of the responsibility of a State for its debts has likewise been com- 
plicated by the acute practical problem posed by the bankruptcy of a State 
and its consequent inability to meet its obligations. But when these ex- 
traneous considerations of the use of force, of the taking of reprisals, and of 
bankruptcy are laid aside, it appears that there is no substantial dissent 
from the proposition that a State still is responsible for its debts and that 
it incurs international responsibility in the sense of the present Convention 
when through ‘‘an arbitrary action’’ it defaults on those debts. 

Contract or concession to which the central government of a State is a 
party: Paragraphs 1 and 3 apply only to concessions and contracts, includ- 
ing debts, of the central government of a State. The contracts and con- 
cessions, including debts, of provinces, states, municipalities, and other 
political subdivisions are not within the scope of this paragraph and are to 
be treated on the same basis as private obligations. If contracts and con- 
cessions of governmental entities other than the central government of a 
State are annulled or modified by any organ, agency, official, or employee of 
the State, the act of modification or annulment may be a wrongful one fall- 
ing within paragraph 4 of this Article if any of the conditions prescribed 
in that paragraph is fulfilled. In addition, the failure of a province, state, 
municipality, or other political subdivision to honor its obligations, other 
than through an annulment or modification of the contract or concession by 
action of the central government may, if not redressed by the courts of the 
State concerned, constitute a denial of justice such as to bring the situation 
within the provisions of Articles 6 to 8. 
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The distinction between the contracts and concessions of the central 
government and those of subordinate political entities is not dictated by 
logic but by history. The differing treatment of the two types of obliga- 
tions has, however, become so firmly established in law that it does not seem 
desirable to depart from it in connection with the present codification. 

Circumstances under which a violation of a contract or concession is 
wrongful: No contract or concession exists in a legal vacuum. It draws 
its binding force, its meaning, and its effectiveness from a legal system, 
which must be so developed and refined as to be capable of dealing with the 
great range of problems to which the performance and violation of promises 
gives rise. Pacta sunt servanda is undoubtedly the basic norm of any sys- 
tem of law dealing with agreements, but the principle speaks on such a high 
level of abstraction that it affords little or no guidance in the resolution of 
concrete legal disputes relating to agreements. What is pactwm and when 
and how and if it is to be servandum are questions which must be answered 
by a system of law capable of reacting in a sophisticated manner to these 
problems. What that system of law is can be determined by the private 
international law of the forum, whether national or international. As a 
general matter, the forum will accept as the proper law of the contract the 
system of law which has been selected by the parties, although it may, as to 
such matters as the existence of the agreement, find it necessary to look to 
some other system of law, such as that of the place of the making of the 
contract. The law elected by the parties to an agreement between the 
central government of the State and an alien may be the municipal law of 
the contracting State, the law of some other State, the principles of law 
shared by several States, the general principles of law (ius gentiwm), or 
international law itself. Even when the parties select a particular body of 
law as being the proper law of the contract, it is normally their understand- 
ing that the proper law is not necessarily the law as it existed at the time 
of the conclusion of the agreement but rather the law in its state at the time 
of any violation of the agreement which might be alleged. 

In determining whether there has been a violation of a contract or con- 
cession between the central government of a State and an alien, two extremes 
must be avoided. The first of these would be to test every alleged breach 
of a contract or concession immediately and directly by an international 
standard, notwithstanding any choice of law which the parties might have 
incorporated in the agreement. If every violation, as determined by an in- 
ternational standard, of a contract or concession between a State and an 
alien were to be regarded as engaging State responsibility, the contract or 
concession would in effect be raised to the dignity of a treaty or other inter- 
national agreement between two States. But the application of such a 
standard would be in flagrant disregard of the intention of the parties, who 
had either chosen some other system of law as the proper law of the contract 
or by remaining silent had indicated that the agreement was to be governed 
by a system of municipal law to be determined by the application of prin- 
ciples of private international law. Moreover, if contracts were to bind 
States in every instance as firmly as international agreements—and this 
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does not appear to be the current state of the law—governments might be 
reluctant to enter into contractual relationships with aliens, to the resulting 
prejudice of free economic intercourse between nations. 

The opposite extreme would be to treat a contract or concession as being 
governed exclusively by the municipal law of the contracting State, even 
though the contract invoked some other legal system as the proper law of 
the contract. According to this view, the validity of the choice of some 
foreign system of law as the proper law of the contract would be determined 
by the law of the contracting State as that law might from time to time 
provide. This view would leave the alien contractor defenseless against 
the modification or termination of the contract by the State which was the 
other party thereto. Legislation adopted in conformity with municipal law 
and administered by the courts with scrupulous fairness might nevertheless 
strip the alien of any rights he was to enjoy under the contract or conces- 
sion as originally concluded. The possibility that the State could by legisla- 
tive or executive action alter the terms or effectiveness of the contract at 
will would mean that its obligation would be wholly illusory. Absolute 
freedom to perform or not to perform would, as in the case of holding the 
State to a rigid international standard of performance, operate to the dis- 
couragement of commercial relations between States and private persons ex- 
tending across national boundaries. 

Doctrine and jurisprudence have attempted to maintain a middle course 
by limiting State responsibility for a violation of a concession or contract 
to those cases in which there has been a ‘‘denial of justice’’ in litigation in 
the courts of the respondent State respecting an alleged breach of the con- 
tract and to cases in which the breach of the contract or concession has been 
characterized as ‘‘arbitrary’’ or ‘‘tortious.’’ These highly flexible and 
indefinite standards suggest. that there is a certain amount of discretion in 
the respondent State to interpret or modify the terms of the agreement in 
a reasonable and non-discriminatory way but call for a response in dam- 
ages on the international plane when there has been a violation of certain 
requirements laid down by international law. What constitutes a de- 
parture from these requirements cannot be set down with definiteness or 
precision. It is for this reason that sub-paragraphs 1(a) to 1(d) of this 
Article merely lay down certain factors which are to be taken into considera- 
tion in determining whether the action of the State has been ‘‘arbitrary,”’ 
that concept being the criterion of wrongfulness. The listing of those 
respects in which the action of the State is arbitrary is not intended to be 
exhaustive. 

Sub-paragraph 1(a): The proper law of the contract may be either the 
law of the State which is a party to the contract or concession or some 
other body of law. In the first case, the state of that law at the time of 
the making of the contract or concession must also be considered, in ac- 
cordance with sub-paragraph 1(b) of this Article; in the second case, only 
the state of the applicable Jaw at the time of the alleged arbitrary action 
would need to be taken into account, 
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The proper law may be ascertained by application of principles of 
private international law or may be that designated by the parties in the 
instrument. The words ‘‘clear and discriminatory’’ are to be read as one 
expression. In order to avoid putting an international tribunal in the 
position of a court of appeal from the courts of the State which is a party 
to the agreement, a ‘‘clear’’ departure from the proper law of the contract 
is requisite to the establishment of responsibility. The fact that action of 
the State is ‘‘discriminatory’’ is one element of establishing that there has 
been a ‘‘clear’’ departure from the law. What appears to the entity mak- 
ing the decision on the international plane to be a ‘‘clear departure’’ from 
the law may appear less than clear when account is taken of the fact that 
the interpretation given the contract is applied on a non-discriminatory 
basis in all cases, whether or not the plaintiff is an alien. For example, 
State A, which has an agreement with an alien under which the law of 
State B is the proper law of the contract, may consistently interpret the 
law of State B in a manner which the entity making the decision on the 
international plane might consider to be incorrect. But the readiness of 
the latter to call in question the view entertained by State A would be con- 
siderably diminished if it observed that the interpretation given to the law 
of State B was consistent and non-discriminatory. Discrimination may 
be established through proof that the alien was discriminated against per- 
sonally, as a member of a class of aliens or any other class to which he may 
belong, or as an alien pure and simple. 

Sub-paragraph 1(b): If the proper law of the contract or concession is 
the law of the State which is a party to the agreement, that State cannot 
be allowed to change its law in order to obtain for its own advantage 
benefits which are owed to the alien who is a party to the agreement. It 
is therefore necessary to provide that the law to be applied in such a case 
must normally be the law of the State concerned at the time the agreement 
was concluded. This principle is subject to two exceptions: The first is 
that if the law of the State which is a party to the contract or concession is 
changed to the advantage of the alien, the alien would be entitled, under 
sub-paragraph 1(a), to rely on the later state of the law as so modified to 
his advantage. The second exception would be called for if the agreement 
of the State and the alien were to provide that the proper law of the con- 
tract is the law of the State as it may exist from time to time. In that ex- 
ceptional case, the provisions of sub-paragraph 1(a) would likewise apply. 

What constitutes a ‘‘clear and discriminatory departure’’ from the law 
of the State is governed by the same standard as was described above in 
connection with sub-paragraph 1(a). The necessity that there be such a 
departure from the law is of even greater importance here, since the courts 
and other agencies of the State party to the agreement are, if acting in good 
faith, presumptively the soundest interpreters of the law of that State. 

It is not the purpose of this provision to foreclose absolutely any change 
in the law governing a contract or concession between a State and an alien. 
A non-discriminatory law terminating for reasons of public morality all 


572 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


gambling concessions granted to nationals and aliens alike might not be 
considered to be ‘‘arbitrary.’’ A shortening of the period of limitation 
during which an action might be brought for an alleged violation of the 
agreement might be regarded as both not ‘‘arbitrary’’ and not a ‘‘clear 
and discriminatory departure’’ from the proper law of the contract, 
whether that law be that of the State which is a party to the agreement or 
some other legal system. A change in the canons of interpretation of 
contracts, applied on a non-discriminatory basis to all contracts, would not 
necessarily render action of the State taken in reliance on the changed rule 
of law either ‘‘arbitrary’’ or a ‘‘clear and discriminatory departure’’ from 
the law of the State which is a party to the agreement. The evil with 
which this sub-paragraph is intended to deal is action which is clearly 
violative of the contract under the state of law existing at the time of its 
conclusion and which is intended to deprive the alien of the fruits of his 
contract without any other purpose than the enrichment of the State with 
which the agreement was made. 

Sub-paragraph 1(c): This provision precludes the respondent State from 
relying on a provision of its own law or of any other system of law con- 
stituting the proper law of the contract which falls below the international 
minimum standard, as, for example, by way of providing only an in- 
adequate substantive remedy to the alien in the event of a breach of the 
contract or concession by the State which is a party to it. 

The types of contracts and concessions which a State may conclude with 
aliens are manifold. At one extreme are simple contracts of sale. At the 
other are long-term international development contracts, calling for the ex- 
penditure of large sums of money and the performance of many obligations 
by both the State and the alien. All of these agreements are not governed 
by a uniform body of law good for all contracts concluded by States. 
Agreements for the production and sale of military supplies are often 
governed by provisions of national law calling for renegotiation or termina- 
tion under certain conditions, whereas other public contracts are not so 
regulated. This sub-paragraph accordingly provides that the principle de- 
rived from the principal legal systems of the world must be one appropriate 
to the particular type of contract or concession which is in issue. 

Sub-paragraph 1(d): If the failure of the State to perform under a con- 
tract with an alien is in conflict with a treaty, the breach of the contract 
would be wrongful for international purposes. An example of such a 
treaty would be one placing certain contracts or concessions under interna- 
tional guaranty. The fact that the action of the State was consistent with 
the proper law of the contract and with the international standard referred 
to in sub-paragraph 1(c) would be irrelevant if a failure to perform the 
obligation in the manner prescribed by the treaty were to be established. 

It remains to say a word or so about the position under the above prin- 
ciples of the debts of a State. Hither outright repudiation of, or simple 
failure to pay the principal of or interest on, a debt of the central govern- 
ment of a State might run afoul of any one or more of the sub-paragraphs 
of paragraph 1. As in the case of contracts and concessions generally, it 
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would be no defense to such non-payment that repudiation or failure to pay 
had been authorized or directed by the municipal law of the State concerned. 

The poverty of a country or its asserted inability to pay may not be set 
up as a defense to international responsibility. As in connection with the 
taking of property, a State can easily allege that it did not have enough 
funds for its own governmental purposes and therefore would not be in a 
position to discharge its obligations to aliens. The acknowledgment of any 
such defense would involve an international court in those inquiries into 
the internal affairs of States which have already been discussed in connec- 
tion with Article 10. Particular difficulties are caused by the fact that 
there is in the international sphere no bankruptcy procedure in order to 
discharge a State when it becomes in fact totally unable to meet its obliga- 
tions. In the absence of any such procedure, the release of a State from 
its obligations under such circumstances must be left to international 
negotiation. 

A number of States, notable amongst which is the United States, have as 
a matter of domestic policy refrained from espousing the claims of their 
nationals arising out of the contracts or debts of foreign States. This un- 
readiness to act has been the result of internal policy rather than of 
any restraint laid upon the State by international law, and it accordingly 
does nothing to deny the validity of the general principle of a State’s re- 
sponsibility for improper conduct with respect to its contracts and debts to 
aliens. 

It is irrelevant for these purposes that at the time of the creation of the 
debt, through, for example, the issuance of bonds, the State was not aware 
of the fact that the evidences of indebtedness might eventually find their 
way into the hands of aliens. A State may guard against this possibility 
by placing restraints on the negotiation of the instruments to foreigners. 
The alien may have secured the bond at a low price because of uncertainty 
about payment of the principal or interest and may thus be in a position to 
profit by the fact that the obligation originally assumed by the State is 
enforced in literal terms on the international plane. The fact, however, 
that the international remedy exists should help to prevent extreme drops 
in the value of public securities which may lawfully be held by aliens and 
should thus deprive aliens of windfall profits. 

It should be emphasized that the parties to a contract or a concession, a 
State and an alien, may of course agree to terminate their agreement 
pursuant to another agreement later arrived at, provided, however, that 
such agreement is freely entered into and is not secured through the 
coercion referred to in paragraph 3 of this Article. In this category would 
fall a proper agreement for the settlement of the debts of a State. 

Paragraph 2: A contract or concession frequently conveys to an alien 
certain property rights, such as mineral rights or title to land. The per- 
formance of a contract or the exploitation of a concession may also require 
that the alien acquire property locally or import it. In either case, the 
alien enjoys simultaneously property rights as well as those contractual 
rights to which paragraph 1 of this Article refers. If property acquired 
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under, or in pursuance to a contract or concession is taken from an alien, 
that ‘‘taking’’ is governed by Article 10, compensation or damages being 
payable therefor in addition to any damages which may accrue as the result 
of the violation of the contract or concession itself. 

Paragraph 3: The present paragraph is designed to preclude the exaction 
of benefits by a State through threats to take yet more drastic action—a 
principle which follows naturally from paragraph 1 of this Article. 

Although this paragraph is little more than a specific application of the 
principles enunciated in paragraph 1 of this Article, it must be acknowl- 
edged that there is virtually no international jurisprudence or doctrine 
dealing with this problem. 

Paragraph 4: Whereas paragraphs 1 and 3 of this Article have dealt 
with transactions to which there are but two parties—the State and the 
alien with whom the contract or concession has been made—the present 
paragraph deals with the relationship of three parties, the two parties to 
the contract or concession and the organ, agency, official, or employee of 
the State who purports to annul or modify the terms of a concession or 
contract. 

The present provision is concerned with governmental action, whether 
by the central government of a State or by a subordinate entity, which 
terminates or modifies a contract between an alien and a private person or 
a governmental agency subordinate to the central government of the State. 
A State may deprive an alien of valuable rights, which are fully as im- 
portant to the alien as the property dealt with in Article 10, by taking 
measures to relieve its nationals from contractual obligations to aliens, by 
importing new terms and conditions into existing contracts, or by adopting 
new rules relating to the interpretation and performance of such instru- 
ments. Notwithstanding these possibilities, it is recognized that some 
leeway must be left to the State in the regulation of the performance of 
contracts. In order to place some limitations upon the autonomy of the 
State, it is provided in sub-paragraph 4(a) that the annulment or modifica- 
tion, to be internationally lawful, must be consistent with local law, but 
consistent only in the sense that there is no ‘‘clear and discriminatory de- 
parture’’ from that law. The following sub-paragraph 4(b). again applies 
an international standard. According to that standard, it would not be 
unlawful for a State to take reasonable measures to preserve its foreign 
exchange position, even though this might involve a partial annulment or a 
modification of existing contracts with aliens. To particularize further, 
State action respecting gold clauses in contracts and prohibitions on the 
transmittal of funds abroad would not necessarily fall afoul of paragraph 
4, since the propriety of such measures has by now received general recog- 
nition. 

Certain issues of jurisdiction and of private international law may be 
pertinent to the determination whether a State had the power to affect the 
contract or concession in any way. Such questions are, however, outside 
the scope of the present codification. 


cr ve 
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Damages: The factors to be taken into account in computing damages 
for violation of a contract or concession, the exaction of a benefit not within 
the terms of a contract or concession, and the annulment or modification 
of a contract or concession within the meaning of this Article are set forth 
in Article 34. 


ARTICLE 13 
(Lack of Due Diligence in Protecting Aliens) 


1. Failure to exercise due diligence to afford protection to an alien, by 
way of preventive or deterrent measures, against any act wrongfully com- 
mitted by any person, acting singly or in concert with others, is wrongful: 

(a) if the act is criminal under the law of the State concerned; or 
(b) the act is generally recognized as criminal by the principal legal 
systems of the world. 

2. Failure to exercise due diligence to apprehend, or to hold after ap- 
prehension as required by the laws of the State, a person who has committed 
against an alien any act referred to in paragraph 1 of this Article is wrong- 
ful, to the extent that such conduct deprives that alien or any other alien 
of the opportunity to recover damages from the person who has committed 
the act. 


SECTION C 
INJURIES 
ARTICLE 14 
(Definitions of Injury and Causation) 


1. An ‘‘injury,’’ as the term is used in this Convention, is a loss or detri- 
ment caused to an alien by a wrongful act or omission which is attributable 
to a State. 

2. Injuries within the meaning of paragraph 1 include, but are not 
limited to: 

(a) bodily or mental harm; 

" (b) loss sustained by an alien as the result of the death of another 
alien ; 

(c) deprivation of liberty; 

(d) harm to reputation ; 

(e) destruction of, damage to, or loss of property; 

(f) deprivation of use or enjoyment of property; 

(g) deprivation of means of livelihood ; 

(h) loss or deprivation of enjoyment of rights under a contract or 
concession ; or 

(i) any loss or detriment against which an alien is specifically pro- 
tected by a treaty. 

3. An injury is ‘‘caused,’’ as the term is used in this Convention, by an 
act or omission if the loss or detriment suffered by the injured alien is the 
direct consequence of that act or omission. 

4. An injury is not ‘‘caused’’ by an act or omission: 

(a) if there was no reasonable relation between the facts which made 
the act or omission wrongful and the loss or detriment suffered by the in- 
jured alien; or 

(b) if, in the case of an act or omission creating an unreasonable risk 
of injury, the loss or detriment suffered by the injured alien occurred 
outside the scope of the risk. 
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SECTION D 

ATTRIBUTION 

ARTICLE 15 
(Circumstances of Attribution) 


A wrongful act or omission causing injury to an alien is ‘‘attributable to 
a State,’’ as the term is used in this Convention, if it is the act or omission 
of any organ, agency, official, or employee of the State acting within the 
scope of the actual or apparent authority or within the scope of the function 
of such organ, agency, official, or employee. 


ARTICLE 16 
(Persons and Agencies through Which a State Acts) 


1. The terms ‘‘organ of a State’’ and ‘‘agency of a State,’’ as used in this 
Convention, include the Head of State and any legislative, deliberative, 
executive, administrative, or judicial organ or agency of a State. 

2. The terms ‘‘official of a State’’ and ‘‘employee of a State,’’ as used 
in this Convention, include both a civilian official or employee of a State and 
any member of the armed forces or of a para-military organization. 


ARTICLE 17 
(Levels of Government) 


1. The terms ‘‘organ of a State,’’ ‘‘agency of a State,’’ ‘‘official of a 
State,’’ and ‘‘employee of a State,’’ as used in this Convention, include any 
organ, agency, official, or employee, as the case may be, of: 

(a) the central government of a State; 

(b) in the case of a federal State, the government of any state, 
province, or other component political unit of such federal State ; 

(ec) the government of any protectorate, colony, dependency, or other 
territory of a State, for the international relations of which that State is 
responsible, or the government of any trust territory or territory under 
mandate for which a State acts as the administering authority ; or 

(d) the government of any political subdivision of any of the fore- 
going. 

2. The terms ‘‘organ of a State,’’ ‘‘agency of a State,’’ ‘‘official of a 
State,’’ and ‘‘employee of a State,’’ as used in this Convention, do not in- 
elude any organ, agency, official, or employee of any enterprise normally 
considered as commercial which is owned in whole or in part by a State 
or one of the entities referred to in paragraph 1 if such enterprise is, under 
the law of such State, a separate juristic person with respect to which the 
State neither accords immunity in its own courts nor claims immunity in 
foreign courts. 

ARTICLE 18 


(Activities of Revolutionaries) 


1. In the event of a revolution or insurrection which brings about a 
change in the government of a State or the establishment of a new State, 
an act or omission of an organ, agency, official, or employee of a revolu- 
tionary or insurrectionary group is, for the purposes of this Convention, 
attributable to the State in which the group established itself as the govern- 


ment. 
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2. In the event of an unsuccessful revolution or insurrection, an act or 
omission of an organ, agency, official, or employee of a revolutionary or 
insurrectionary group is not, for the purposes of this Convention, at- 
tributable to the State. 

SECTION E 


EXHAUSTION OF LOCAL REMEDIES 
ARTICLE 19 
(When Local Remedies Considered Exhausted) 


1. Local remedies shall be considered as exhausted for the purposes of 
this Convention if the claimant has employed all administrative, arbitral, or 
judicial remedies which were made available to him by the respondent 
State, without obtaining the full redress to which he is entitled under this 
Convention. 

2. Local remedies shall be considered as not available for the purposes 
of this Convention : 

(a) if no remedy exists through which substantial recovery could be 
obtained ; 
(b) if the remedies are in fact foreclosed by an act or omission at- 
tributable to the State; or 
(c) if only excessively slow remedies are available or justice is un- 
reasonably delayed. 
SECTION F 


PRESENTATION OF CLAIMS BY ALIENS 
ARTICLE 20 
(Persons Entitled to Present Claims) 


1. A claim may be presented, as provided in Article 22, by an injured 
alien or by @ person entitled to claim through him. 

2. Injured aliens, for the purposes of this Convention, include: 

(a) the alien who has suffered an injury; 

(b) in the case of the killing of an alien, another alien who is: 

(1) a spouse of the decedent; 

(2) a parent of the decedent ; 

(3) a child of the decedent; or 

(4) a relative by blood or marriage actually dependent on the 
decedent for support; 

(c) an alien who holds a share in, or other analogous evidence of 
ownership or interest in a juristic person which is a national of the re- 
spondent State or of any other State of which the alien is not a national, 
and who suffers an injury to such interest through the dissolution of, or 
any other injury to, such juristic person, if that juristic person has failed 
to take timely steps adequately to defend the interests of such alien. 

3. Upon the death of an alien who has suffered an injury, such claim as 
may have accrued to him before his death may be presented by an heir, 
if such heir is an alien, or by the personal representative of the decedent. 

4. If a claim has been assigned, it may be presented by the assignee 
thereof, provided such assignee is an alien. 


ARTICLE 21 


(Definition of Alien, National, and Claimant) 


1. An ‘‘alien,’’ as regards a particular State, is, as the term is used in 
this Convention, a person who is not a national of that State. 
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2. A ‘‘person,’’ as the term is used in this Convention, is a natural 
person or a juristie person. 

3. A ‘‘national’’ of a State, for the purposes of this Convention, shall be 
considered to include: 

(a) a natural person who possesses the nationality of that State; 

(b) a natural person who possesses the nationality of any territory 
under the mandate, trusteeship, or protection of that State; 

(ce) a stateless person having his habitual residence in that State; and 

(d) a juristic person which is established under the law of that State 
or of one of the entities referred to in paragraph 1 of Article 17. 

4. A member of the armed forces of a State or an official of a State, who 
does not possess the nationality of that State, is treated as if he were a 
national of that State as regards injuries incurred by him in the service 
of that State. 

5. A ‘‘claimant,’’ as the term is used in this Convention, is a person who 
asserts that he is an injured alien or a person entitled to claim through 
such injured alien. 

ARTICLE 22 


(Procedure) 


1. A claimant is entitled to present his claim directly to the State alleged 
to be responsible. 

2. A claimant is entitled to present his claim directly to a competent 
international tribunal if the State alleged to be responsible has conferred 
on that tribunal jurisdiction over such claim. 

3. Subject to Article 25, a claimant shall not be precluded from submit- 
ting his claim directly to the State alleged to be responsible or to an inter- 
national tribunal by reason of the fact that the State of which he is a 
national has refused to present his claim or that there is no State which is 
entitled to present his claim. 

4. No claim may be presented by a claimant if, after the injury and 
without duress, the claimant himself or the person through whom he de- 
rived his claim waived, compromised, or settled the claim. 

5. No claim under this Convention may be presented by a claimant with 
respect to any injury listed in sub-paragraphs 2(e), 2(f), 2(g), or 2(h) of 
Article 14: 

(a) if prior to his acquisition of property rights or of a right to ex- 
ercise a profession or occupation in the territory of the State responsible 
for the injury, or as a condition of obtaining rights under a contract with 
or a concession granted by that State, the alien to whom such rights were 
accorded agreed to waive such claims as might arise out of a violation by 
the respondent State of any of the rights thus acquired, 

(b) if the respondent State has not altered the agreement unilaterally 
through a legislative act or in any other manner, and has otherwise com- 
plied with the terms and conditions specified in the agreement, and 

(c) if the injury arose out of the violation by the State of the rights 
thus acquired by the alien. 

6. No claim may be presented by a claimant with respect to any of the 
injuries listed in paragraph 2 of Article 14, if as a condition of being 
allowed to engage in activities involving an extremely high degree of risk, 
which privilege would otherwise be denied to him by the State, the alien 
has agreed to waive any claim with respect to such injuries and if the 
claim arises out of an act or omission attributable to the State which has a 
reasonably close relationship to such activities. Such a waiver is effective, 
however, only as to injuries resulting from a negligent act or omission or 
from a failure to exercise due diligence to afford protection to the alien in 
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question and not as to injuries caused by a wilful act or omission at- 
tributable to the State. 

7. No claim may be presented by a juristic person if the controlling in- 
terest in that person is in nationals of the State alleged to be responsible 
or in an organ or agency of that State. This provision shall not, however, 
affect the rights of aliens under sub-paragraph 2(¢) of Article 20. 

8. The right of the claimant to present or maintain a claim terminates 
if, at any time during the period between the original injury and the final 
award, the injured -alien, or the holder of the beneficial interest in the 
claim while he holds such interest, becomes a national of the State alleged 
to be responsible. 

SECTION 


ESPOUSAL AND PRESENTATION OF CLAIMS BY STATES 
ARTICLE 23 


(Espousal of Claims and Continuing Nationality) 


1. A State is entitled to present a claim on behalf of its national directly 
to the State which is alleged to be responsible and, if the claim is not settled 
within a reasonable period, to an international tribunal which has jurisdic- 
tion of the subject matter and over the States concerned, whether or not its 
national has previously presented a claim under Article 22. If a claim is 
being presented both by a claimant and by the State of which he is a na- 
tional, the right of the claimant to present or maintain his claim shall be 
suspended while redress is being sought by the State. 

2. If so provided in an instrument by which a State has conferred juris- 
diction upon an international tribunal pursuant to paragraph 2 of Article 
22, the presentation of a claim by any other State on behalf of a claimant 
shall be deferred until the claimant has exhausted the remedies thus made 
available to him. 

3. A State is not entitled to present a claim on behalf of a natural person 
who is its national if that person lacks a genuine connection of sentiment, 
residence, or other interests with that State. 

4. A State is not entitled to present a claim on behalf of a juristie person 
if the controlling interest in that person is in nationals of the State alleged 
to be responsible or in an organ or agency of that State. 

5. A State is entitled to present a claim of its national arising out of 
the death of another person only if that person was not a national of the 
State alleged to be responsible. 

6. A State has the right to present or maintain a claim on behalf of a 
person only while that person is a national of that State. A State shall not 
be precluded from presenting a claim on behalf of a person by reason of 
the fact that that person became a national of that State subsequent to 
the injury. 

7. The right of a State to present or maintain a claim terminates, if, at 
any time during the period between the original injury and the final award 
or settlement, the injured alien, or the holder of the beneficial interest in 
the claim while he holds such interest, becomes a national of the State 
against which the claim is made. 


ARTICLE 24 


(Waiver, Compromise, or Settlement of Claims by 
Claimants and Imposition of Nationality) 


1. A State is not entitled to present a claim if the claimant or a person 
through whom he derives his claim has waived, compromised, or settled the 
claim under paragraph 4, 5, or 6 of Article 22. 
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2. A State is not relieved of its responsibility by having imposed its 
nationality, in whole or in part, on the injured alien or any other holder of 
the beneficial interest in the claim, except when the person concerned con- 
sented thereto or nationality was imposed in connection with a transfer 
of territory. Such consent need not be express; it shall be implied if the 
law of the State provides that an alien thereafter acquiring real estate, 
obtaining a concession, or performing any other specified act shall auto- 
matically acquire the nationality of that State for all purposes and the 
alien voluntarily fulfills these conditions. Such a requirement may be ap- 
plied to both natural and juristic persons, subject to the provisions of sub- 
paragraph 2(c) of Article 20. 


ARTICLE 25 
(Waiver, Compromise, or Settlement of Claims by States) 


A State may by a treaty waive, compromise, or settle any actual or 
potential claim of its nationals accruing under this Convention and may 
make such waiver, compromise, or settlement binding not only on itself 
but also on any actual or potential claimant who is a national of such 
State, even if that person became a national of such State after the waiver, 
compromise, or settlement was effected. 


SECTION H 
DELAY 
ARTICLE 26 
(Claims Barred by Lapse of Time) 


If the presentation of a claim is delayed, after the exhaustion of local 
remedies to the extent provided for in Article 19, for a period of time which 
is unreasonable under the circumstances, the claim shall be barred by the 
lapse of time. 


SECTION I 
REPARATION 
ARTICLE 27 

(Form and Purpose of Reparation) 


1. The reparation which a State is required to make for a wrongful act 
or omission for which it is responsible may take the form of: 

(a) measures designed to re-establish the situation which would have 
existed if the wrongful act or omission attributable to the State had not 
taken place; 

(b) damages; or 

(ec) a combination thereof. 

2. Measures designed to re-establish the situation which would have ex- 
isted if the act or omission attributable to the State had not taken place 
may include: 

(a) revocation of the act; 

(b) restitution in kind of property wrongfully taken ; 

(c) performance of an obligation which the State wrongfully failed to 
discharge ; or 
(d) abstention from further wrongful conduct. 
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3. Damages are awarded in order to: 

(a) place the injured alien or an alien claiming through him in as 
good a position, in financial terms, as that in which the alien would have 
been if the act or omission for which the State is responsible had not taken 
place ; 

(b) restore to the injured alien or an alien claiming through him any 
benefit which the State responsible for the injury obtained as the result of 
its act or omission ; and 

(ce) afford appropriate satisfaction to the injured alien or an alien 
claiming through him for an injury suffered by the injured alien as the 
result of an act or omission occasioned by malice, reckless indifference to 
the rights of the injured alien, any category of aliens, or aliens in general, 
or a calculated policy of oppression directed against the injured alien, any 
eategory of aliens, or aliens in general. 

4. Factors normally to be taken into account in the computation of 
damages are set forth in Articles 28 to 38, but such enumeration in no 
wise limits the scope of this Article. 


ARTICLE 28 
(Damages for Personal Injury or Deprivation of Liberty) 


Damages for bodily or mental harm, for mistreatment during detention, 
or for deprivation of liberty shall include compensation for past and pro- 
spective : 

(a) harm to the body or mind; 

(b) pain, suffering, and emotional distress ; 

(c) loss of earnings and of earning capacity ; 

(d) reasonable medical and other expenses; 

(e) harm to the property or business of the alien resulting directly 
from such bodily or mental injury or deprivation of liberty; and 

(f) harm to the reputation of the alien resulting directly from such 
deprivation of liberty. 


ARTICLE 29 
(Damages for Death) 


Damages in respect of the death of an alien shall include compensation 
for the expected contribution of the decedent to the support of the persons 
specified in sub-paragraph 2(b) of Article 20. 


ARTICLE 30 


(Damages for Wrongful Acts of Tribunals and 
Administrative Authorities) 


1. If, as set forth in Articles 6, 7, and 8, in any civil proceeding an alien 
has been denied access to a tribunal or an administrative authority or an 
adverse decision or judgment has been rendered against an alien or an 
inadequate recovery obtained by an alien, damages shall include compensa- 
tion for the amount wrongfully assessed against or denied such alien and 
any other losses resulting directly from such proceeding or denial of access. 

2. If in any criminal proceeding an alien has been arrested or detained 
as set forth in Article 5 or an adverse decision or judgment has been 
rendered against an alien as set forth in Articles 7 and 8, damages shall, 
in addition to damages otherwise payable under this Section, include 
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compensation for the costs of defense, litigation, and judgment, and any 
other losses resulting directly from such proceeding. 


ARTICLE 31 
(Damages for Destruction of and Damage to Property) 


1. Damages for destruction of property under Article 9 shall include: 
(a) an amount equal to the fair market value of the property prior to 
the destruction or, if no fair market value exists, the fair value of such 
property ; and 
(b) payment, if appropriate, for the loss of use of the property. 
2. Damages for damage to property under Article 9 shall include: 
(a) the difference between the value of the property before the damage 
and the value of the property in its damaged condition; and 
(b) payment, if appropriate, for the loss of use of the property. 


ARTICLE 32 


(Damages for Taking and Deprivation of Use or 
Enjoyment of Property) 


1. In ease of the taking of property or of the use thereof under paragraph 
1 of Article 10, the property shall, if possible, be restored to the owner and 
damages shall be paid for the use thereof. 

2. Damages for the taking of property or of the use thereof under para- 
graph 2 of Article 10, or under paragraph 1 of Article 10 if restoration of 
the property is impossible, shall be equal to the difference between the 
amount, if any, actually paid for such property or for the use thereof and 
the amount of compensation required by paragraph 2 of Article 10. 


ARTICLE 33 
(Damages for Deprivation of Means of Livelihood) 


Damages for the deprivation of an existing means of livelihood under 
Article 11 shall include compensation for any losses caused the alien by 
failure to accord him a reasonable period of time in advance of such 
deprivation in which to adjust his affairs. In particular, such damages 
shall include the difference between the amount, if any, actually received 
by the alien in connection with such deprivation of means of. livelihood and 
the compensation required by Article 11. 


ARTICLE 34 


(Damages for Violation, Annulment, or Modification 
of a Contract or Concession) 


1. Damages for the violation, annulment, or modification of a contract 
or concession under paragraph 1 or 4 of Article 12 shall include compensa- 
tion for losses caused and gains denied as the result of such wrongful act 
or omission or compensation which will restore the claimant to the same 
position in which the injured alien was immediately preceding such act or 
omission. 

2. Damages for the exaction of a benefit not within the terms of a con- 
tract or concession or for the waiver of a term thereof under paragraph 3 
of Article 12 shall include compensation for the benefit wrongfully exacted. 
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ARTICLE 35 
(Damages for Failure to Exercise Due Diligence) 


Damages for any injury sustained as the result of the failure of a State 
under Article 13 to exercise due diligence to afford protection to an alien 
or to apprehend or to hold a person who has committed a criminal act shall 
be computed as if the State had originally caused such injury directly. 


ARTICLE 36 
(Costs) 


The claimant shall be reimbursed for those expenses incurred by him 
in the local and international prosecution of his claim which are reasonable 
in amount and the incurrence of which was necessary to obtain reparation 
on the international plane. 


ARTICLE 37 
(Subtraction of Damages Obtained through Other Remedies) 


Damages which a State is required to pay on account of an act or omis- 
sion for which it is responsible shall be diminished by the amount of any 
recovery which has been obtained through local and international remedies. 
The amount so recovered must be payable in the form specified in Article 39. 


ARTICLE 38 
(Interest) 


1. The amount of any award shall include interest, either by way of in- 
clusion in the lump sum awarded or by the addition of an amount computed 
from the date of the injury to the date of the award. If, however, the in- 
jured alien is dilatory in presenting his claim, such interest may be com- 
= from the date at which he gave notice of his claim to the responsible 

tate. 

2. Interest on the amount of the award shall be due for the period from 
the date of the award to the date of the payment thereof. 

3. The rate of interest under paragraphs 1 and 2 shall be that prevailing 
with respect to obligations of analogous amount and duration at the time 
of the award in the place in which the injured alien was habitually resident 
at the time of the injury. 


ARTICLE 39 
(Currency and Rate of Exchange) 


1. Damages shall, except in the case dealt with in paragraph 2 of this 
Article, be computed and paid in the currency of the State of which the 
injured alien was a national at the time of the injury or, in the case of 
claims accruing under Article 12, in the currency specified in the contract 
or concession. The respondent State may pay the award either in that 
currency or in any other currency readily convertible to that currency, 
computed at the rate of exchange prevailing on the date of the award or 
payment, whichever is more favorable to the claimant. In the case of a 
multiple exchange rate, the rate of exchange shall be that approved by the 
International Monetary Fund for such transactions or, in the absence of a 
rate so approved, a rate which is equitable under the circumstances of the 
case. 


t 
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2. If, however, the injured alien was a natural person and had his 
habitual residence in the territory of the respondent State for an extended 
period of time prior to the injury, damages under Articles 31 to 34 may, 
in the discretion of that State, be paid in the currency thereof. 

3. The provisions of this Article shall apply also to the compensation 
payable under Articles 10 and 11. 

4. Damages and compensation payable under paragraphs 1 and 3 of this 
Article shall be exempt from exchange controls. 


ARTICLE 40 


(Local Taxes Prohibited) 


Neither damages nor compensation shall be subjected to special taxes or 
capital levies within the State paying such damages or compensation pur- 
suant to this Convention. 


FOREIGN NATIONALIZATIONS 


SOME ASPECTS OF CONTEMPORARY INTERNATIONAL LAW 


By Martin DoMKE 


New York University School of Law 


Nationalization of foreign property and deprivation of contractual rights 
have again achieved prominence through measures in Iran, Egypt, Indo- 
nesia, and, more recently, in Cuba. The end of certain regimes often brings 
with it changes in political and social conditions. And yet recognition of 
acquired rights is the principal basis of intercourse in economic relations, 
as recognized by the law of civilized nations. International law, far from 
being an outgrowth of only Western concepts, is indeed an expression of 
fundamental principles embodied in long established legal systems through- 
out the world. Islamic law, for instance, which is of real significance for 
one sixth of the world population, in the Middle East, Pakistan, Southeast 
Asia and parts of Africa, clearly embodies the universal maxim of the pro- 
tection of acquired rights.* 

An anomalous situation arises where governments desire foreign invest- 
ments while at the same time rights in property and contractual relations 
are threatened and even destroyed. The Brazilian Judge Levi Carneiro 
said in the Anglo-Iranian Oil Co. Case: 


When there are so many countries in need of foreign capital for the 
development of their economy, it would not only be unjust, it would be 
a grave mistake to expose such capital, without restriction or guarantee, 
to the hazards of the legislation of countries in which such capital 
has been invested.? 


The trend of interdependence in economic relations can be seen particularly 
in the numerous economic development arrangements to which states and 
state agencies are parties. The very issue of treatment of foreign property 
has recently been considered by the United Nations in the Secretariat’s 
reports on ‘‘The Status of Permanent Sovereignty over National Wealth 
and Resources,’’ * and ‘‘ The Promotion of the International Flow of Private 
Capital,’’* as well as in investigation of the various aspects of state re- 
sponsibility for injuries to aliens, undertaken by the International Law 


1 Jenks, The Common Law of Mankind 142 (1958); Anderson and Coulson, ‘‘The 
Moslem Ruler and Contractual Obligations,’’ 33 N.Y.U. Law Rev. 917 (1958); Schacht, 
‘*Tslamic Law in Contemporary States,’’ 8 A.J. Comp. Law 133 (1959) ; Anderson, ‘‘ The 
Significance of Islamic Law in the World Today,’’ 9 ibid. 187 (1960). 

2 [1952] L.C.J. Rep. 93, 162. 

8 U.N. Doc. A/AC.97/5, Rev. 1, of Dec. 27, 1960. 

4U.N. Does. E/3325, of Feb. 26, 1960, and Corr. 1-3; E/3492, of May 18, 1961. 


585 


586 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


Commission,’ in the Harvard Law School Draft No. 12,° and in Part IV 
of the American Law Institute’s Restatement of the Foreign Relations Law 
of the United States.’ Further, a draft convention dealing with the pro- 
tection of foreign property rights* is being discussed in the Organization 
for European Economic Co-Operation ; ® a proposal for a study in the same 
field has been submitted to the Council of Europe.’® 

In all these discussions the remedial aspects of protection of foreign 
property and of contractual rights have also received extensive considera- 
tion: the adaptation of existing machinery and the creation of new ma- 
chinery for the settlement of disputes. However, ‘‘superior importance 
must be attached to clarifying and developing the fundamental principles 
underlying the minimum standard of protection which must be accorded 
to foreign property.’’* Such principles of public international law are 
enunciated in the above-mentioned studies and drafts of national and inter- 
national bodies and also in recent bilateral treaties of the United States, 
the United Kingdom and the Federal Republic of Germany with other 
countries.?2 A recent suggestion for a more intensive investigation of the 
‘*municipal law on such fundamental matters as the conception of property, 
the conception of taking, the ambit of the duty to compensate and so 
forth,’’?* though of great interest, may not fully serve the purpose of re- 
appraising the rules of public international law on foreign nationalization. 
The investigation of the municipal law would 


lead into sociological and economic inquiries which would only confuse 
the issue for the lawyer. In debates between lawyers about expropria- 
tion no misunderstandings about the meaning of either ‘‘property’’ or 
‘‘taking’’ have arisen.™* 


5 Reports by the Special Rapporteur, F. C. Garcia-Amador, on International Responsi- 
bility, especially the Fourth Report, 1959 I.L.C. Yearbook (II, 1), and the Fifth Report, 
U.N. Doe. A/CN. 4/125, of Feb. 9, 1960. 

6 Convention on the International Responsibility of States for Injuries to Aliens, 
Draft No. 12, Louis B. Sohn and R. R. Baxter, Reporters, Harvard Law School, Feb. 
18, 1961; reprinted above, p. 548. 

7 Oliver, ‘‘The American Law Institute’s Draft Restatement of the Foreign Relations 
Law of the United States,’’ 55 A.J.I.L. 428, 429 (1961). 

8 Miller, ‘Protection of Private Foreign Investment by Multilateral Convention,’’ 
53 A.J.I.L. 371 (1959); Symposium, ‘‘The Proposed Convention to Protect Private 
Foreign Investment,’’ 9 Journal of Public Law 115 (1960); Proehl, ‘‘ Private Invest- 
ments Abroad,’’ ibid. 362. 

® As noted by Lord Shaweross, ‘‘The Promotion of International Investment,’’ Cong. 
Rec., May 19, 1960, pp. A 4309, 4312; see also 1961 Journal of Business Law 98. 

10 Report on an Investment Statute and a Guarantee Fund against Political Risks, 
Consultative Assembly, Doc. 1027 (Sept., 1959), and Doe. 1073 (Jan., 1960); report of 
the Commission on a World Investment Code, Parliamentary Group for World Govern- 
ment, No. 590715.196 C., House of Commons (July, 1959). 

11 Observations of the German Branch of the International Law Association, Ham- 


burg Conference, 1960, p. 2, par. 1. 12 Notes 48-51, 222, 223 below. 
18 Mann, ‘‘State Contracts and State Responsibility,’’ 54 A.J.I.L. 570, 583, note 51 
(1960). 


14 Drucker, ‘‘Edmund Burke’s View on Expropriation,’’ 228 The Law Times 86, 87 
(1959); cf. also Seidl-Hohenveldern, ‘‘Communist Theories on Confiscation and Ex- 
propriation—Critical Comments,’’ 7 A.J. Comp. Law 541 (1958). 
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Moreover, most states are bound under their own constitutional law to 
respect private rights..* In Cuba, e.g., where the Constitution of July 
5, 1940, prohibited confiscation of property,*® the Fundamental Law of 
February 7, 1959, likewise provides in Article 24: 


Confiscation of property is prohibited, but it is authorized for the 
property of the Tyrant deposed on December 31, 1958, and of his 
collaborators, of natural or juridical persons responsible for crimes 
committed against the national economy or the public treasury, and 
those who are enriched or have been enriched unlawfully under the 
protection of the public power. No other natural or juridical person 
ean be deprived of his property except by competent judicial authority 
and for a justifiable reason of public benefit or social interest and 
always after payment of appropriate compensation in cash, fixed by 
court action. Non-compliance with these requirements shall give the 
person whose property has been expropriated the right to protection by 
the courts and, if the case warrants, to restitution of his property. 

The reality of the grounds for public benefit or social interest and 
the need for expropriation shall be decided by the courts in the event 
of challenge.’ 


By Law No. 851 of July 6, 1960,** Article 24 was amended by deleting the 
last portion beginning with the words ‘‘and always after payment of ap- 
propriate compensation.’’?® States may indeed easily find ways and means 
to adapt their municipal law on the ‘‘taking’’ of property to the aims they 
consider desirable under changed circumstances. It is the supremacy of 
public international law which has to be asserted in this matter. Indeed, 
too little attention has been given to the public international law aspects 
in this field, or to the principle, as stated by Professor Briggs with respect 
to the Mexican-U. S. oil dispute, that ‘‘rights of property legally ac- 
quired are to be respected and guaranteed in conformity with the recognized 
principles of international law.’’*° What are these recognized principles 
of the contemporary (substantive) international law of foreign nationali- 
zations ? 


THE Concept oF NATIONALIZATION 


Although a clear-cut definition cannot easily be formulated, it was tenta- 
tively adopted by the Institut de Droit International in 1952: 


Nationalization is the transfer to the State, by a legislative act and in 
the public interest, of property or private rights of a designated char- 


15 For a recent survey, see note 3 above, p. 125. 

16 Art. 24 (1), trans. in 1 Peaslee, Constitutions of Nations 614 (2d ed., 1956). 

17 Trans., Fundamental Law of Cuba, 1959 (Pan American Union, General Legal 
Division, Department of Legal Affairs), p. 7 (1959). 

18 Official Gazette, No. 130, July 7, 1960, Leyes del Gobierno Provisional de la 
Revoluci6n XXII, p. 29; reprinted below, p. 822. 

19 But see Art. 87 of the Fundamental Law of Cuba, which provides: ‘‘The Cuban 
State recognizes the existence and legitimacy of private property in its broadest concept 
as a social function and without other limitations than those which, for reasons of 
public necessity or social interest, are imposed by law.’’ 

20 Law of Nations 570 (2d ed., 1952). Italics added. 
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acter, with a view to their exploitation or control by the State, or to 
their direction to a new objective by the State. (Trans.)* 


‘*Nationalization differs in its scope and extent rather than in its juridical 
nature from other types of expropriation.’’?? The term ‘‘expropriation,”’ 
though usually applied to measures taken in individual cases, is sometimes 
used in instances where the word ‘‘nationalization’’ as a measure of general 
change in the state’s economic and social life would be more appropriate. 
The doctrinal viewpoint of distinguishing ‘‘nationalization’’ from ‘‘ex- 
propriation’’ may indeed have little practical effect in the reality of inter- 
national legal relations. It might be preferable to use the more general 
term of ‘‘taking of property,’’ including, as stated in Article 10, paragraph 
3 (a) of Harvard Draft No. 12, of February 18, 1961: 


not only an outright taking of property but also any such unreasonable 
interference with the use, enjoyment, or disposal of property as to 
justify an inference that the owner thereof will not be able to use, 
enjoy, or dispose of the property within a reasonable period of time 
after the inception of such interference.”® 


Thus, a recent agreement between the United States and Poland,** deal- 
ing with claims ‘‘on account of the nationalization or other taking by Poland 
of property and of rights and interests in and with respect to property,’’ 
encompasses also in Article II (b) claims for 


the appropriation or the loss of use or enjoyment of property under 
Polish laws, decrees or other measures limiting or restricting rights 


and interests in and with respect to property.” 


Although from a conceptual viewpoint, there will be numerous borderline 
eases where ‘‘taking’’ will signify a peculiar form of preventing the ex- 


2144 Annuaire (II) 283. No final decision was taken by the Institute, since further 
consideration of nationalization questions was discontinued. 

A similar definition is to be found in Katzarov, Théorie de la Nationalisation 226 
(1960, trans.) : ‘‘ Nationalization is the transformation, in the public interest of higher 
order, of a specific property or of a particular activity which is or may be a means of 
production or of exchange in the wider sense of the term, into property or activity of 
the collectivity—State, community or cooperative—in view of their immediate or future 
utilization in the general, and no longer private, interest.’’ 

22 Wortley, Expropriation in Public International Law 36 (1959). 

28 The wording is identical with Art. 10, par. 3(a) of Draft No. 11, printed in 1960 
A.8.LL. Proceedings 103. 

24Of July 16, 1960, T.I.A.S., No. 4545; 43 Dept. of State Bulletin 226 (1960), 55 
A.J.1.L. 540 (1961) ; see Rode, ‘‘The American-Polish Claims Agreement of 1960,’’ ibid. 
452. 

25 The agreement of March 30, 1960, between the United States and Rumania, speaks 
in Art. I (ce) of ‘‘Claims for the nationalization, compulsory liquidation, or other taking, 
prior to the date of this Agreement of property, rights and interests of nationals of the 
United States of America in Rumania.’’ 42 Dept. of State Bulletin 670 (1960); 54 
A.J.I.L. 742 (1960). See Christenson, below, p. 617. A similar agreement with Bulgaria 
is under negotiation, 44 Dept. of State Bulletin 150 (1961). 

The agreement of Nov. 10, 1960, between the United Kingdom and Rumania, Treaty 
Series No. 82 (1960), Cmnd. 1232, refers in Art. 1 (1b) to ‘‘Roumanian measures of 
nationalisation, expropriation, State administration, liquidation and other similar meas- 
ures and regulations made or administrative action taken thereunder.’’ 
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ercise of rights to property, including intangibles such as patents and trade- 
marks, and also of contractual rights,** the proper characterization of 
factual situations will not be too difficult. ‘‘Interventions’’ are often the 
forerunner of a formal and retroactive nationalization.2” An outright 
transfer of title may no longer constitute the foremost type of ‘‘taking’’ 
property in the technique of modern nationalization. There are various 
other means of ‘‘creeping’’ or ‘‘disguised’’ nationalization through regula- 
tions of foreign governments. Some of them were considered by the 
Foreign Claims Settlement Commission of the United States in cases of 
arbitrary and excessive taxation in Yugoslavia ** and Bulgaria.*® Con- 
fiseatory taxation, imposed by the Cuban Mining Law No. 617 of October 
27, 1959,°° also caused the suspension of the operation of the U. 8. Govern- 
ment-owned Nicaro Nickel Plant, after Cuba offered a purchase price which 
the State Department termed ‘‘so ridiculously low as to bring into question 
the good faith of the government of Cuba in making it.’’** Among the 
many measures which ultimately deprive the owner of his property rights 
is the appointment of custodians,*®* especially for absentee owners, as 
recently threatened in the Congo against Belgian business interests.** 
Nationalization of property of absentee owners has indeed played a réle as 
retaliation against émigrés hostile to new regimes, such as in Eastern 
European countries ** and more recently also in Cuba.*® 

Whether nationalization took place effectively may become a question to 
be determined by foreign courts. Section 977(b) of the New York Civil 


26Cf. Wolfgang Friedmann, Law in a Changing Society 359 (1959): ‘‘ Property, 
as it must, is no longer defined as a compound of tangible, real and personal assets, 
but the totality of all rights and interests capable of legal protection which have an 
economic value.’’ 

27 Cf. ‘* The Measures Taken by the Indonesian Government against Netherlands Enter- 
prises,’’ 6 Netherlands Int. Law Rev. 227, 231 (1958). 

28 Settlement of Claims by the Foreign Claims Settlement Commission of the United 
States and its Predecessors from September 14, 1949, to March 31, 1955, pp. 93 and 
201 (1955). 

29 Foreign Claims Settlement Commission of the United States, Tenth Semiannual 
Report 24 (1960). 

80 Official Gazette, Oct. 30, 1959; see 42 Dept. of State Bulletin 157 (1960). 

8143 Dept. of State Bulletin 604 (1960). The plant was later taken over by Resolu- 
tion No. 3 of Oct. 25, 1960, implementing Nationalization Law No. 851, of July 6, 1960, 
text below, p. 822. 

82 Such practice was first introduced in 1938 in (then) Nazi-controlled Austria; see 
Domke, Trading with the Enemy in World War II, p. 178 (1943), and The Control of 
Alien Property 126 (1947). 

88 A Reuters dispatch from Leopoldville, Aug. 2, 1960, noted a Congo government 
announcement to Belgian owners to decide whether to go back into business or sacrifice 
their firms to the government. Times (London), Aug. 3, 1960, p. 8, col. 2. 

84 Weis, ‘‘The International Protection of Refugees,’’ 48 A.J.I.L. 193, 205 (1954) ; 
Veiter, ‘‘Der internationale Eigentumsschutz der Fliichtlinge,’’ in Handbuch des inter- 
nationalen Fliichtlingsrechts 155, 176 (Schitzel and Veiter eds., 1960); Heller, ‘‘ Die 
Behandlung des zuriickgelassenen Fliichtlingsvermégens in der sowietischen Besatzungs- 
zone und in Ost Berlin,’’ 4 Recht in Ost und West 213 (1960); Foreign Claims Settle- 
ment Commission of the United States, Thirteenth Semiannual Report 21 (1961). 

85 Art. 24 of the Fundamental Law, quoted above, p. 587. 
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Practice Act provides for the appointment of a receiver to liquidate New 
York assets of a foreign corporation which has been ‘‘ dissolved, liquidated 
or nationalized ... or has ceased to do business ... by revocation or 
annulment of its organic law or by dissolution or otherwise.’’ This 
statutory provision has been applied to nationalization measures in Czecho- 
slovakia,** and, more recently, to Cuban nationalizations. In Schwartz v. 
Compania Azucarera Vertientes-Camaguey de Cuba, where a Cuban sugar 
corporation had been nationalized, the ex parte appointment of a tem- 
porary receiver was affirmed,*’ whereas in Compania Anonima Inversiones 
Venam v. Punta Alegre Sugar Corporation,** it was vacated for lack of 
proof that the company ‘‘has been nationalized or has ceased to do busi- 
ness.’’ In Manalich v. Compania Cubana de Aviacion, S.A.,°° where the 
motion to vacate the ex parte appointment of a temporary receiver was 
denied, an order directing the receiver to surrender an airplane to the 
nationalized company was reversed on the ground that the issue of title 
and ownership can only be determined by trial. 


‘*PusLic PurposE’’ oF NATIONALIZATION 


Nationalization is generally recognized as the exercise of the sovereign 
right of a state to dispose of natural resources and other assets located in 
its territory, even if they belong to foreigners.*® This recognition is some- 
times qualified to the extent that the property has to be ‘‘taken for a 
public purpose or in the public interest.’’** This concept of ‘‘public 
utility’’ or ‘‘publie use’’ or ‘‘dominant public purpose’’ * is embodied in 
the Constitutions of many countries as a justification for taking private 
property, above all as a protection for their own citizens against executive 
and legislative abuse. However, the determination of ‘‘public interest’ 
by the nationalizing government ** could hardly be challenged unless it 
were wholly beyond any reasonable limit. Obviously, it was for that reason 
that Harvard Draft No. 10, of May 1, 1959, did not restrict 


takings to those for a ‘‘public purpose,’’ for in modern times there are 
very few limits to what a state may consider necessary for general 
benefit. If there are no other reasons, the state can always rely on 


86 Stephen v. Zivnostenska Banka, National Corporation, 3 N.Y. 2d 862 and 931 
(1957), noted in 52 A.J.I.L. 349 (1958); 23 Mise. 2d 855, 199 N.Y.S. 2d 797, 54 
A.J.L.L. 898 (1960) ; 213 N.Y.S. 2d 396, Jan. 12, 1961; digested below, p. 748. 

8712 App. Div. 2d 506, 207 N.Y.S. 2d 288 (2d Dept., Nov. 14, 1960). 

88 26 Mise. 2d 520, 208 N.Y.S. 2d 361 (Sept. 28, 1960). 

89 209 N.Y.S. 2d 225 (Oct. 17, 1960); 12 App. Div. 2d 486, 206 N.Y.S. 2d 746 (2d 
Dept., Nov. 3, 1960). 

40 Bishop, International Law Cases and Materials 485 (1953); Orfield and Re, 
Cases and Materials on International Law 531 (1955); Katz and Brewster, International 
Transactions and Relations, Cases and Materials 779 (1960). 

41 Art. 7 of Garcia-Amador’s Revised Draft, Fifth Report, note 5 above, p. 74. 

42 Int. Law Ass’n., Report of the Forty-Eighth Conference xi (1958). 

48 F.g., Cuban Resolution No. 1 of Aug. 8, 1960, implementing the Nationalization 
Law No. 851 of July 6, 1960, states: ‘‘It is hereby declared that these expropriations 
are effected for reasons of public necessity and use and national interest.’’ 
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the needs of the national economy or on requirements of social welfare. 
An international authority would hardly be competent to pass judg- 
ment on the adequacy of such a purpose.** 


However, Harvard Drafts Nos. 11 and 12,** in Article 10, paragraph 1(a), 
consider the taking wrongful, among other things, ‘‘if it is not for a 
public purpose clearly recognized as such by a law of general application 
in effect at the time of the taking.’’ Schwarzenberger, in a critical com- 
ment on the Abs-Shaweross Convention on Investments Abroad,** likewise 
objects to the omission of ‘‘ public purpose,’’ considering the clause as still 
useful and its inclusion advisable, because in extreme cases ‘‘it is most con- 
venient to be relieved of the necessity to consider any other grounds which 
may give to the action taken its confiscatory character.’’ Admittedly, any 
absence of ‘‘public purpose’’ will normally be difficult to prove. The in- 
clusion of such a clause in treaties, however, may better not be requested 
from governments which might refuse it merely because they do not wish 
to make the issue of ‘‘public purpose’’a justiciable or arbitrable one under 
any contemplated machinery for the settlement of disputes. 


GOVERNMENTS’ COMMITMENTS 


Often governments will undertake to afford protection of foreign prop- 
erty in commercial treaties. Specific references calling for ‘‘international 
law’’ treatment may be found in treaties of the United States with China, 
Ireland, Italy and Iran.*? Although there is no specific reference to inter- 
national law in recent treaties between the United States and the Sultanate 
of Muscat and Oman,** and Pakistan,*® between the United Kingdom and 
Iran,®° and between the Federal Republic of Germany and Pakistan," such 


44 Preliminary Draft with Explanatory Note, May 1, 1959, p. 66. Similarly it was 
stated: ‘‘It is extremely difficult to conceive of a situation where an international 
tribunal would undertake to review a state’s determination of what is a dominating 
public purpose except in a situation so flagrant that the procedure involves a manifest 
denial of procedural justice.’’ Stokes, ‘‘Some Aspects of the Protection of Foreign 
Investments under International Law,’’ Proceedings and Committee Reports of the 
American Branch of the International Law Association 1959-1960, pp. 19, 24 (1960). 
See also note, ‘‘ Expropriation of Alien Property,’’ 109 U. of Pa. Law Rev. 245, 260 
(1960). 

45 Harvard Draft No. 12 is printed above, p. 548. 

469 Journal of Public Law 147, 156 (1960). 

47 Robert R. Wilson, United States Commercial Treaties and International Law 120 
(1960). 

48 Art. IV (2) of the Treaty of Amity, Economic Relations and Consular Rights, of 
Dee. 20, 1958, in force since June 11, 1960, T.I.A.8., No. 4530; see 55 A.J.I.L. 160 
(1961). 

49 Art. VI (3) of the Treaty of Friendship and Commerce, of Nov. 12, 1959, effective 
Feb. 12, 1961, 44 Dept. of State Bulletin 164 (1961): ‘‘Neither party shall take un- 
reasonable or discriminatory measures that would impair the legally acquired rights or 
interests within its territories of nationals and companies of the other party... .’’ and 
Art. VI (4): ‘property . .. shall not be taken without the prompt payment of just 
compensation.’’ See also notes 222 and 223 below. 

50 Art. 15 of the Treaty of Commerce, Establishment and Navigation, of March 11, 
1959, Iran No. 1 (1959), Cmd. 698; 9 Int. and Comp. Law Q. 311 (1960): ‘*The 
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treaties provide for protection in accordance with international law stand- 
ards. 

Other countries, such as Cambodia,®? Burma * and Taiwan,™ restrict for 
a certain period, usually ten years, the right to nationalize new investments 
made with the approval of the Government. Thailand, in its Promotion of 
Industrial Investment Act of 1960, provides for guarantees in favor of a 
**promoted enterprise’’;°° the Nepalese Government expressly stated that 
nationalization of industry is not the policy of the Government and, if 
for reasons of overriding public purpose an industry is nationalized, full 
compensation will be granted.*® Such a policy was also expressed by the 
Nigerian Government.*’ Moreover, the Nigerian Constitution of 1960 pro- 
vides that no interest in property 


shall be acquired compulsorily in any part of Nigeria, except by or 
under the provisions of a law that: a) requires the payment of adequate 
compensation therefor; and b) gives to any person claiming such 
compensation a right of access, for the determination of his interest 
in the property and the amount of compensation, to the High Court 
having jurisdiction in that part of Nigeria.®* 


In Ghana, Article 13(1) of the Constitution of 1960 provides for a 
declaration by the President of his adherence to certain ‘‘fundamental 


nationals and companies of one High Contracting Party shall receive equitable treat- 
ment ... in respect of any measures of ... restriction or expropriation affecting 
their property, rights and interests . . . and shall receive prompt, adequate and effective 
compensation for any such measures.’’ 

51 Art. 3 (2) of the Treaty for the Promotion and Protection of Investments (zur 
Foérderung und zum Schutz von Kapitalsanlagen) of Nov. 25, 1959, Bundesrat Doe. No. 
11/61, provides (trans.): ‘‘ Nationals or companies of either Party shall not be subjected 
to expropriation of their investments in the territory of the other Party except for the 
public benefit against compensation, which shall represent the equivalent of the in- 
vestments affected.’’ It is interesting to note that Art. 12 provides that the treaty 
shall remain in force (trans.) ‘‘also in the event of a conflict arising between the 
Parties without prejudice to the right of taking such temporary measures as are 
permitted under international law and are indispensable for assuring a supervision of 
investments’’ (italics supplied). A similar treaty was concluded between the Federal 
Republic of Germany and Iran on Feb. 28, 1961. Bundesanzeiger No. 52, March 15, 
1961. 

52 Kram. No. 221-8, of Sept. 13, 1957, Official Gazette No. 2378, p. 6. 

58 Art. 6(1) of the Union of Burma Investment Act of 1959, Burma Gazette, Sept. 
29, 1959. 

54 Art. 15 of the Taiwan Revised Statute for Investments by Foreign Nationals, of 
Dec. 14, 1959, note 3 above, p. 82. 

55 Wilde, ‘‘ Investment in Thailand,’’ 9 A.J. Comp. Law 481, 492 (1960); the Indus 
trial Promotion Act of 1954, ibid. 495, has meanwhile been replaced by Act B.[uddhist] 
E.[ra] 2503, effective Oct. 25, 1960, Government Gazette, No. 77, Sec. 88, Oct. 25, 1960. 

56 12 International Financial News Survey (International Monetary Fund) 558 (1960). 
An Investment Guaranty Agreement with Nepal, the thirty-fourth under the Inter- 
national Cooperation Administration, guarantees expressly against losses from expropria- 
tion. Dept. of State Press Release No. 270, of May 17, 1960. 

57 Associated Press Release, N. Y. Herald Tribune, Jan. 16, 1961, p. 18, col. 4. 

58 The Nigeria (Constitution) Order in Council, 1960 (Statutory Instruments 1960, 
No. 1652), Second Schedule, s.30 (1). 
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principles,’’ among them ‘‘that no person should be deprived of his prop- 
erty save where the public interest so requires and the law so provides.’’ * 
Legislative enactments of still other countries, such as the Sudan ® and 
Guinea,“ expressly provide for compensation in case of nationalization. 
Commitments of governments not to nationalize foreign property within 
a certain period also appear in arrangements with foreign business interests. 
For instance, in agreements made in 1953 between the Minister of Produc- 
tion of India and three foreign oil companies for the construction of re- 
fineries, the Indian Government promised that there would be no ex- 
propriation for twenty-five years and that there would be ‘‘reasonable 
compensation’’ for any expropriation after that period.** A further ex- 
ample is Article 41(b) of the Iranian Oil Consortium Agreement between 
foreign oil companies and the Iranian Government and the National Iranian 
Oil Company, of September 19-20, 1954: 


No general or special legislative or administrative measures or any 
other act whatsoever of or emanating from Iran or any governmental 
authority in [ran (whether central or local) shall annul this Agree- 
ment, amend or modify its provisions or prevent or hinder the due 
and effective performance of its terms. Such annulment, amendment, 
or modification shall not take place except by agreement of the parties 
to this Agreement.* 


Such undertakings by a government are undoubtedly intended to be 
binding; it should make no difference whether or not there is an explicit 
agreement not to nationalize within a certain period of time, or at any time 
during the term of a contract, or whether the agreement is silent on the 
subject of nationalization. This is especially the case when encouragement 
and an express approval are given to foreign business interests based on the 
government’s right of selection and its screening process. 

If a government feels it must make changes with respect to commitments 
which have been embodied in its municipal legislation or in specific arrange- 
ments with foreign parties, will it be able to renounce its obligations and 


59 Schwelb, ‘‘The Republican Constitution of Ghana,’’ 9 A.J. Comp. Law 634, 648 
(1960). 

60 The Approved Enterprises (Concessions) Act of 1956, No. 8, provides that ‘‘if at 
any time any property belonging to an approved foreign enterprise is compulsorily ac- 
quired by the Sudan Government in furtherance of nationalization of any industry, 
fair and equitable compensation shall be paid for the same and the said compensation 
shall be permitted to be remitted out of the Sudan.’’ See also 65 Foreign Commerce 
Weekly, No. 5 (Jan. 30, 1961), p. 12. 

61 The Guinea Investment Ordinance of May, 1960, guarantees against any expropria- 
tion (toute spoliation) and, in case of vital necessity for the economy of the country, 
provides for the purchase of foreign enterprises under conditions agreed upon by the 
parties (dans les conditions librement fixées par accord entre les parties). 

62 Narayanan, ‘‘India,’’ in Legal Aspects of Foreign Investment (ed. Wolfgang 
Friedmann) 249, 261 (1959); Merillat, ‘‘The Indian Constitution: Property Rights and 
Social Reform,’’ 21 Ohio State Bar J. 616, 624 (1960). 

8s Hearings before the Anti-Trust Subcommittee of the House Committee on the 
Judiciary, 84th Cong., Ist Sess., Ser. 3, Pt. 2, p. 1563 (1955); 2 Hurwitz, Diplomacy in 
the Near and Middle East, a Documentary Record 1914-1956, pp. 348, 374 (1956). 
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conduct its affairs in any way it sees fit? The legal effect of an under- 
taking by a government to refrain from making any unilateral changes 
‘*has never been considered by an international tribunal before,’’ as stated 
by the United Kingdom before the International Court of Justice in the 
Anglo-Iranian Oil Co. Case.** However, the concept that in the public 
interest a state will always be able to act even contrary to its commitments 
does not prevail in contemporary international law. On the contrary, the 
effective continuance of a state’s commitment was upheld in the arbitral 
award in Radio Corporation of America v. Republic of China, where limita- 
tions agreed upon by the Chinese Government under a Traffic Agreement 
were under consideration : 


The Chinese Government can certainly sign away a part of its liberty 
of action. . . . It will, as any other party, be bound by law and by 
any obligations, legally accepted... .© 


A more recent example is to be found in the award in the Arbitration 
between Saudi Arabia and The Arabian American Oil Company (Aramco), 
involving the foreign state’s action in granting exclusive oil transport rights 
allegedly inconsistent with the rights of the company under an oil conces- 
sion. There the arbitrators said: 


Nothing can prevent a State, in the exercise of its sovereignty, from 
binding itself irrevocably by the provisions of a concession and from 
granting to the concessionaire irretractable rights. Such rights have 
the character of acquired rights... . 


Such commitment of the foreign government must be effective, since 


no government today enters into a contract with a foreign investor 
unless it has been given the most careful and thorough consideration 
by legal and other experts. There is no dearth of talent available to 
governments in negotiations. It is evident that resulting contracts 
represent the considered judgment of responsible officials. It is right 
to expect that they will be observed.* 


Doing so in full knowledge, the government creates in the party to the 
agreement a legitimate expectation that a particular situation will be con- 
tinued, namely, freedom from nationalization of property rights. Here, in 
the case of a government’s commitment not to act in violation of a con- 
tractual agreement, good faith and a consistent attitude are expected. The 
protection of such expectations is ‘‘an essential element of a workable inter- 
national system,’’ * and, as recently stated with regard to the expropriation 


64 Pleadings 513. 

65 3 Int. Arb. Awards 1621, 1627 (1935) ; 30 A.J.L.L. 535, 540 (1936). 

66 Award 61 (unpublished, available in university law libraries). The quoted 
sentences are also to be found in 6 Netherlands Int. Law. Rev. 233 (1959), and in 
U.N. Doe., note 3 above, p. 290. 

67 Haight, ‘‘ The Oil Situation in Europe and Some Related Legal Problems,’’ Address 
before the Mineral and Natural Resources Law Section, American Bar Association, Aug. 
30, 1960, p. 11. See also Wadmond, ‘‘The Sanctity of Contract between a Sovereign 
and a Foreign National,’’ 1957 Proceedings, idem, p. 177. 

68 Cheatham, ‘‘Problems and Methods in Conflict of Laws,’’ 99 Hague Academy 
Recueil des Cours 230, 279 (1960, I). 
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issue under investment contracts, ‘‘The government must be held estopped 
from acting contrary to reasonable expectations that it has itself created.’’ * 

Violation of obligations undertaken by governments in economic develop- 
ment arrangements with foreign interests was primarily asserted in in- 
stances of their premature termination. There, the argument is sometimes 
set forth that foreign corporations had themselves previously violated their 
contractual obligations, as in the Lena Goldfields Arbitration,” the Mexican 
oil expropriation,” more recently in Guinea,” and particularly in Cuba, 
where oil refineries were seized because of the refusal of foreign companies 
to refine Soviet oil. In the latter case the companies asserted that the 
Cuban Mineral Fuel Law of 1938, on which the government had relied 
in claiming illegality on the part of the companies, provided only for the 
refining of oil produced in Cuba. They also claimed that the circumstances 
under which the refineries were established clearly gave them the right to 
import their own oil from abroad (Venezuela). Efforts by the Cuban 
Government to compel the refineries to use oil imported by the Government 
from the Soviet Union were claimed by the United States to constitute 
a breach of acquired rights.” 

The question whether a government may disregard its commitment not 
to interfere with the operation of foreign business interests, either by ad- 
ministrative measures or through devices of ‘‘creeping’’ nationalization or 
outright termination of the use of property rights by ‘‘taking,’’ has mainly 
been raised with respect to contractual rights of foreign firms under con- 
cessions. This type of arrangement, in the forefront of discussions of the 
Iranian and Indonesian situations, has been characterized ‘‘as a vehicle of 
legal relationships between a sovereign state on the one hand and an alien 
individual on the other, arising out of a special grant by the state party and 
conferring property rights, in the wide sense, upon the individual 
party.’’"* Such quasi-international agreement, of a rather unique legal 
structure,” creates as lex contractus 


69 Wolfgang Friedmann, Law in a Changing Society 457 (1959). 

70 Nussbaum, ‘‘The Arbitration between Lena Goldfields and the Soviet Govern- 
ment,’’ 36 Cornell Law Q. 31 (1950). 

71Cf. the Decree of March 18, 1938, Expropriating on behalf of the Nation the 
Property of Certain Oil Companies, U.N. Doe., note 3 above, p. 138. 

72 The Société d’Energie Electrique de Guinée and Companie Africaine de Services 
Publiques were nationalized because of the ‘‘intentionally poor performance’’ of the 
two French-controlled companies. New York Times, Feb. 2, 1961, p. 2, col. 5. 

7343 Dept. of State Bulletin 141 (1960). For a similar protest by the United 
Kingdom, see The Times (London), July 5, 1960, p. 12, col. 4; July 6, 1960, p. 8, col. 
1, and p. 12, col. 1. 

74 Calvert, ‘‘The Law Applicable to Concessions,’’ 1 U. of Malaya Law Rev. 265, 269 
(1959). 

5 Cf. Verdross, ‘‘The Status of Foreign Private Interests Stemming from Economic 
Development Agreements with Arbitration Clauses,’’ 9 Osterreichische Zeitschrift fiir 
Sffentliches Recht 452 (1959); Bourquin, ‘‘ Arbitration and Economic Development 
Agreements,’’ 15 Business Lawyer 860, 864 (1960); and for further references, Ray, 
“‘The Law Governing Contracts between States and Foreign Nationals,’’ in Proceedings 
of the 1960 Institute on Private Investments Abroad 5, at 64, note 148 (Southwestern 
Legal Foundation, 1960). 
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an independent legal order, regulating the relation between the parties 
exhaustively. . . . This agreement creates rights and obligations which 
cannot be construed according to the municipal law of the contracting 
State, but solely in conformity with the lex contractus, except where 
the latter refers to the municipal law of the contracting State or to 
any other legal order.*® 


References to ‘‘general principles of law’’ as a source of international 
law ** make the ‘‘internationalization’’ of state contracts with foreign busi- 
ness enterprises manifest. The ‘‘internationalization’’ is apparent also 
through reference of disputes to ad hoc arbitration tribunals, generally 
having a national of a third country as neutral arbitrator, for which pro- 
vision has frequently been made in recent arrangements."® Dealing with 
the law which regulates actions ‘‘that transcend national frontiers,’’ Judge 
Jessup observed: 


There is nothing in the character of the parties which precludes the 
application of one or the other bodies of law. . . . The liability of a 
State for its actions may be governed by international law.” 


Application of public international law indeed becomes necessary in proper 
consideration of contractual relations between governments and foreign 
business interests. This is all the more true in countries which have not 
yet embodied in their systems of municipal law features that are pertinent 
to legal arrangements for modern economic development. 


AcqurreD RIGHTS 


That violation of an engagement that restricts a subsequent exercise of 
the state’s sovereign power involves the latter’s responsibility is undisputed 
as far as treaties are concerned.*® The often-quoted Chorzéw Factory 
Case * is authority for the proposition that nationalization measures in 
violation of treaties are unlawful and entail full restitution. However, the 
Court of Appeals in Bremen, Germany, denied application of the pacta 
sunt servanda concept in the Indonesian Tobacco Case.** There, a treaty 


76 Verdross, ‘‘ Protection of Private Property under Quasi-International Agreements,’’ 
6 Netherlands Int. Law Rev. Special Issue (Liber Amicorum J.P.A. Frangois) 355, at 
358, 359 (1959). : 

77 Garcia-Amador, Fourth Report, note 5 above, p. 31 (1959); Mann, ‘‘The Proper 
Law of Contracts Concluded by International Persons,’’ 35 Brit. Yr. Bk. of Int. Law 
34, 43 (1959). 

78 For examples, see Domke, ‘‘ International Arbitration of Commercial Disputes,’’ in 
Proceedings, note 75 above, p. 131, at 164. A panel discussion at the Annual Meeting 
of the American Society of International Law on April 28, 1961, dealt with the topic of 
‘* Arbitration between Governments and Foreign Enterprises.’’ 

79 Transnational Law 2 and 102 (1956). 

80 Wehberg, ‘‘Pacta Sunt Servanda,’’ 53 A.J.I.L. 775 (1959); Fitzmaurice, ‘‘ The 
Law and Procedure of the International Court of Justice, 1954-9: General Principles 
and Sources of International Law,’’ 35 Brit. Yr. Bk. of Int. Law 183, 194 (1959); for 
a recent historical survey, see Baerman, ‘‘Pacta sunt servanda. Considérations sur 
l’histoire du contrat consensuel,’’ 13 Revue Internationale de Droit Comparé 18 (1961). 

81 P.C.I.J., Ser. A, No. 17; for a recent discussion, see Baade, note 82 below, p. 822. 

82 Domke, ‘‘ Indonesian Nationalization Measures before Foreign Courts,’’ 54 A.J.LL. 
305 (1960); Baade, ‘‘Indonesian Nationalization Measures before Foreign Courts—A 


1961] FOREIGN NATIONALIZATIONS 597 


between The Netherlands and Indonesia, the Financial and Economic Agree- 
ment concluded at the Round Table Conference of 1949,** provided with 
regard to rights of Dutch nationals that Indonesia ‘‘will adhere to the 
basic principle of recognizing such rights, concessions and licenses.’’ 
These rights were, in the opinion of the German Court, ‘‘abrogated’’ by 
statute of both countries, and ‘‘the clause granting preferential status to 
Dutch nationals was altogether abolished.’’** With good reason it was 
stated by Seidl-Hohenveldern * that the 1949 Agreement was merely a re- 
affirmation of existing law which would not lose its validity even when 
the agreement which incorporated that principle ceased to be operative. 
It was not this agreement that created the obligation of the Indonesian 
state not to terminate concession rights prematurely. The agreement itself 
characterized the obligation as ‘‘the basic principle.’’ The obligations of 
Indonesia toward Dutch property rights remained the same as before. 

Whether the principle of pacta sunt servanda also prevails in agreements 
other than treaties has not yet been determined by an international court. 
The argument that ‘‘the principle of pacta sunt servanda must be ap- 
plicable not only to agreements directly concluded between States, but also 
to those between a State and foreigners,’’ was asserted by Switzerland in 
the Losinger and Company Case.** There, a 1929 contract provided for 
the building of a railway in Yugoslavia by a Swiss firm; Yugoslavia later 
enacted legislation contrary to the provisions of the agreement. The 
Permanent Court of International Justice did not have occasion to de- 
termine the application of the principle of pacta sunt servanda, as the case 
was settled in the meantime. However, the concept of sanctity of con- 
tracts has been recognized as a general principle of law, common to the 
domestic and international legal order, as it was said in the arbitration 
award in Administration of Post and Telegraphs of the Republic of Czecho- 
slovakia v. Radio Corporation of America: 

. also in public law there is room for the principle of liberty in 
concluding contracts, both as regards whether an agreement should be 
entered upon at all and what contents it should contain, and in public 
law the sentence pacta sunt servanda will also apply, just as public 
interest requires stability as regards any arrangement legally agreed 

It is for this very reason that in 1958 resolutions were adopted by the 
International Bar Association : 


Reply,’’ ibid. 801; The Bremen Tobacco Case (Department of Information, Republic of 
Indonesia), with preface by Prof. Gouw (1960) ; Gouw, ‘‘Segi-Segi Hukum Internasional 
Pada Nasionalisasi Di Indonesia [International Law Aspects of Nationalization in In- 
donesia] (Penerbitan Universitas, 1960, 236 pp.); Miinch, ‘‘Das Sumatra-Tabak-Urteil 
des Hanseatischen OLG Bremen,’’ 9 Jahrbuch fiir Internationales Recht 84 (1960). 

88 69 U.N. Treaty Series 200 (I, No. 894, trans. 1950). 

84 Cited in 54 A.J.I.L. 321 (1960) ; see ibid., note 79, that the finding does not appear 
justified on the historic facts. 

85 ‘* Auslindische Nationalisierungsmassnahmen und ihre Beurteilung durch deutsche 
Gerichte,’’ 5 Aussenwirtschaftsdienst des Betriebs-Beraters 272 (1959). 
86 P.C.I.J., Ser. C, No. 78, p. 32 (trans. 1936). 
8730 A.J.1.L. 523, 531 (1936). 
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International law recognizes that the principle of pacta sunt servanda 
applies to the specific engagements of States towards other States or 
the nationals of other States and that in consequence a taking of pri- 
vate property in violation of a specific State contract is contrary to 
international law,** 


and by the International Law Association : 


the principles of international law establishing the sanctity of a State’s 
undertakings and respect for the acquired rights of aliens require 
. . . that the parties to a contract between a State and an alien are 
bound to perform their undertakings in good faith.*® 


It was also said in the Aramco Arbitration Award, which considered the 
concessionaire’s rights ‘‘in the nature of acquired rights’’: 


The restrictions of its powers, which a State accepts by contract, are a 
manifestation of its sovereignty and States are bound to fulfil their 
obligations to the same extent as private persons 


and: 


The principle of respect for acquired rights prevents the State from 
derogating from this undertaking.” 


Contractual arrangements between governments and foreign parties indeed 
play a great réle in international economic relations and will have a de- 
cisive impact on the flow of private capital and the promotion of foreign 
investment. In this field reliance on good faith in the performance of 
contractual arrangements will benefit all parties, and thereby contribute to 
the development of an international economic law. 


TERRITORIALITY 


Before dealing with two other important conditions for the lawful ex- 
ercise of a sovereign’s right to nationalize, namely, non-discrimination and 
compensation, the territorial concept of nationalization should briefly be 
mentioned. A state can only effectively nationalize assets which are located 
within its own territory at the time of the nationalization. Nationalization 
laws sometimes expressly confine their application to assets located inside 
the territory of the nationalizing state, like the Iranian,** Indonesian * and 


88 By its Committee on Protection of Investments Abroad in Time of Peace, Seventh 
Conference Report, Cologne, 1958, p. 485. 

89 Report of the Forty-Eighth Conference xi (1958). 

90 Note 66 above, at 125, 87, and 109. 

91 Its single article provided that ‘‘the oil industry throughout all parts of the coun- 
try, without exception, be nationalized.’’ Ford, The Anglo-Iranian Oil Dispute of 
1951-1952, p. 268 (1954). 

92 The statement that ‘‘the Indonesian seizure does [raise the issue of extraterritorial 
effect], in that it purports to affect all assets of the seized companies wherever located, 
Note, ‘‘Foreign Seizure of Investments. Remedies and Protection,’’ 12 Stanford Law 
Rev. 606, 612 (1960), is not justified. The Indonesian Act No. 86 of 1958, cited in 54 
A.J.I.L. 305 (1960), concerns ‘‘the nationalization of property of Dutch-owned enter- 
prises within the territory of the Republic of Indonesia,’’ No attempt has been made 
to cover assets located in other countries. 
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Cuban®™ laws. On the other hand, the Egyptian Decree on the Nationaliza- 
tion of the Suez Canal Company specifically provided for the taking of 
the Company’s assets outside of Egypt (‘‘ All its assets, rights and obliga- 
tions’’), thereby indicating the government’s intent to appropriate the 
foreign funds of the nationalized company as well.** The extraterritorial 
effect of the Egyptian nationalization decree was not recognized in the Suez 
Canal settlement agreement of July 14, 1958, which provided that the 
Government of the United Arab Republic ‘‘shall leave the assets outside 
Egypt’’ to the Company.® However, the value of the company’s external 
assets may well have been taken into consideration in computing the amount 
of the settlement 

Foreign nationalization measures sometimes have extraterritorial effect 
under particular circumstances of diplomatic relations. On extending 
recognition to the Soviet Union by the Litvinov Agreement of November 
16, 1933, the U. S. Government took from the Soviet Government an as- 
signment of all amounts due ‘‘as the successor of prior Governments of 
Russia, or otherwise, from American nationals, including corporations.’’ ** 
The United States thereby consented to the application of Soviet nationali- 
zation measures to assets located in the United States. Such recognition 
and assignment would allow for the satisfaction of claims of American 
nationals which arose out of the very nationalizations.** The determination 
of the extraterritorial effect of the Soviet decrees was later recognized in 
U. 8S. v. Pink.®® Indeed, wartime relations of the United States with a 
(then) Allied Government, the Soviet Union, most probably had great in- 
fluence on the court’s recognition of the extraterritorial effect of foreign 
legislation, as shown by similar wartime situations which existed in England 


98 Resolution No. 1 of Aug. 8, 1960, Leyes del Gobierno Provisional de la Revolucién 
XXII, p. 184, implementing Nationalization Law No. 851, of July 6, 1960, provides: 
‘*... There is decreed the nationalization, by means of forced expropriation and, there- 
fore, there are adjudged the property of the Cuban State in full dominium (se adjudican 
a favor del Estado Cubano en pleno dominio) all the properties and concerns located in 
the national territory and the rights and actions resulting from the exploitation of these 
properties and concerns, which are the property of the juridical persons nationals of the 
United States of America, or operations of concerns in which nationals of that country 
have a predominant interest.’’ : 

%4 For references, see Domke, ‘‘ American Protection Against Foreign Expropriation 
in the Light of the Suez Canal Crisis,’’ 105 U. of Pa. Law Rev. 1033, 1039 (1957); The 
Suez Canal Problem 31 (Dept. of State Pub. 6392). 

% U.N. Doc. A/3898, 8/4089, of Sept. 23, 1958; 54 A.J.I.L. 498, 502 (1960). See 
also Heads of Agreement, of April 29, 1958, Art. 1 of which is identical with the quoted 
Art. 3(A) of the final agreement. 

96 Rauschnig, ‘‘ Die Abwicklung des Suez Kanal Konfliktes,’’ 8 Jahrbuch fiir Interna- 
tionales Recht 267 (1959); Focsaneanu, ‘‘L’Accord ayant pour Objet I’Indemnisation 
de la Compagnie de Suez Nationalisée par 1’Egypte,’’ 5 Annuaire Francais de Droit 
International 161 (1959). 

97 Establishment of Diplomatic Relations with the Union of Soviet Socialist Republics 
13 (Dept. of State Publication 528, 1948) ; 28 A.J.LL. Supp. 2, 10 (1934). 

*8On the administration of the Soviet Claims Fund under Public Law 285, 84th 
Cong., see Foreign Claims Settlement Commission of the United States, Eleventh Semi- 
annual Report 1 (1960). 

99 315 U. 8. 203, 220 (1942); 36 A.J.L.L. 309 (1942). 
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and the United States with regard to decrees of the Norwegian and Dutch 
governments-in-exile.?” 

Some writers with experience in Communist countries have asserted that 
the foreign assets of enterprises should be included in nationalization 
measures because ‘‘the entire property of the nationalized subjects is af- 
fected as an universitas rerum,’’ or ‘‘such of the assets as are located outside 
the taking country should share the fate of the entity in its country of 
origin.’’*** It has also been stated that ‘‘the jurisprudence relating to the 
territorial effect of nationalization . . . has only a very restricted theo- 
retical creative value.’’*°? It has a great value, however, not only theoreti- 
cal but practical, namely, to safeguard property interests outside of the 
nationalizing country. Indeed, it has been admitted that ‘‘such conflicting 
claims are settled in contemporary practice on the basis of the principle 
of territoriality.’’*°* The territorial restriction of any nationalization to 
the property located inside the taking state is one of the principles of 
international law which has found uniform recognition in many countries 
of the world, both in case law and in legal writings.*°%* Problems of terri- 
toriality, such as the situs of corporate interests*** and of industrial 
property rights,? are mainly concerned with conflict of laws, with private 
international law, and therefore outside the framework of this article. 


DISCRIMINATION 


Nationalization of property of foreigners often involves discrimination 
by the manner and circumstances in which the measures are taken. In 
order to prevent nationalization from being discriminatory, it must at least 
provide equal treatment for all concerned. Such treatment can only be 
judged on the particular factual situation. But the Bremen Court of 
Appeals in the Indonesian Tobacco Case advanced a novel concept: that 
equality has to be recognized only between equals! Although the Indo- 
nesian nationalization law, by its very terms, was directed solely against 


100 Domke, ‘‘ Dutch War-Time Legislation before American Courts 1953,’’ 1 Nether- 
lands Int. Law Rev. 365 (1954). 

101 Knapp (Czechoslovakia), International Law Association, Report of the Forty- 
Eighth Conference 177 (1958), and Report of its Committee on the Juridical Aspects of 
Nationalization and Foreign Property (Hamburg Conference, 1960), p. 8, par. 29. 

102 Katzarov (Bulgaria, living in Geneva, Switzerland), ‘‘The Validity of the Act of 
Nationalisation in International Law,’’ 22 Modern Law Rev. 639, 647 (1959). 

108 Magaresevic (Yugoslavia), Report, note 101 above, p. 9, par. 30. 

104 For ample references, see Wortley, ‘‘The General Principles of Private Interna- 
tional Law,’’ 94 Hague Academy Recueil des Cours 85, 192 (1958, IT). 

105 Cf. Domke, ‘‘On the Nationalization of Foreign Shareholders’ Interests,’’ 4 New 
York Law Forum 46 (1958); Cassoni, La Nazionalizazzione delle Societa e il Diritto 
Internazionale Privato 75 (Padua, 1959). 

106 Trademarks play indeed an important réle in court decisions on foreign nationaliza- 
tions when the original shareholders or partners in nationalized enterprises have used 
the latter’s trademarks abroad, against the protests of the nationalized (state) enter- 
prises. See Carney and Fisher, ‘‘Effects of Confiscation on Trade-Marks Registered 
Abroad,’’ 8 A. U. Law Rev. 44 (1959); Rotondi, ‘‘Effets Internationaux d’Expropria- 
tions et Nationalisations vis-A-vis des Marques,’’ in Mélanges Jacques Maury 435 (1960). 
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Dutch enterprises,?°’ the court discarded the allegation of discrimination 
because Dutch interests had previously enjoyed a highly preferred position 
and a former colonial people therefore could well take a different attitude 
towards its ‘‘former colonial master’’ than towards other foreigners. The 
court said (trans.) : ‘‘The equality concept means only that equals must be 
treated equally and that the different treatment of unequals is admis- 
sible.’’ 1° This brings to mind the famous statement by George Orwell: 
‘*All animals are equals but some animals are more equal than others.’’ *° 
The court’s statement appears to be erroneous; it would amount to an 
encouragement to nationalize only property of nationals and corporations 
of countries that have been the primary purveyors of foreign investments. 
In practice, these nationals—the Dutch with respect to Indonesia, the 
Americans with respect to Cuba—would bear almost exclusively the losses 
entailed by the nationalization measures which were directed against 
nationals of the foreign country. In fact, Indonesia officially claimed that 
the nationalization aimed at furthering the ‘‘liberation’’ of Irian Barat 
(West New Guinea) from The Netherlands,’ and the Cuban Government 
expressly referred to its measures as enacted against American ‘‘economic 
aggression.’’224_ Thus, the taking governments invoked retaliation, a con- 
cept exclusively reserved for actions against foreign governments and not 
at all applicable to the private property of its citizens. Another instance 
of retaliation occurred on December 1, 1960, when the United Arab Re- 
public nationalized Belgian property interests in Egypt, alleging that 
Belgium had caused the cancellation of diplomatic relations between the 
Republic of Congo, its former colony, and the United Arab Republic.” 
The Belgian Government denounced these retaliatory nationalizations as 
“contrary to law and common sense’’;*”* its representative at the United 
Nations stated that Belgian nationals had been ‘‘unjustifiably deprived of 
their property.’’ 

Moreover, account has to be taken in any event of the well-developed 
doctrine of the minimum standard required under international law for 
the protection of foreigners. It will be of no comfort to the foreign owner 
that the nationals of the taking country receive the same treatment. The 
Cuban Agrarian Reform Law of June 3, 1959,7*° though declaring in its 
preamble that ‘‘it is advisable to take measures to prevent the future 
alienation of Cuban land to foreigners,’’ provided in its Article 1 that 


107 §4 A.J.I.L. 305 (1960). 108 Ibid. 315. 

109 Animal Farm 148 (New York: Harcourt, Brace and Co., 1954). 

110In the preamble to Act No. 86 of Dee. 31, 1958, trans. in 6 Netherlands Int. Law 
Rev. 291 (1959). 111 43 Dept. of State Bulletin 401 (1960). 

112 New York Times, Dec. 2, 1960, p. 8, col. 8; Dec. 3, 1960, p. 3, col. 2. 

118 Tbid., Dec. 4, 1960, p. 34, col. 3; Dec. 6, 1960, p. 6, col. 2. 

114U.N. Doc. A/C. 2/SR. 704, of Dec. 8, 1960, p. 13. For further sequestration of 
Belgian properties in the United Arab Republic, see New York Times, Feb. 27, 1961, p. 
18, col. 1, and Feb. 28, 1961, p. 3, col. 6. 

115 Official Gazette, Year LVII—Quinquennial Volume No. XI, Annual Number 7, June 
3, 1959. See Reeves, ‘‘The Cuban Situation,’’ Report of the Committee on Interna- 
tional Law, New York State Bar Association (Dec. 31, 1960), p. 4; and Allison, ‘‘Cuba’s 
Seizure of American Business,’’ 47 A.B.A.J. 48 and 187 (1961). 
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‘*land owned by a natural or juridical person in excess of thirty caballerias 
[about 1000 acres] will be expropriated for distribution among the peasants 
and agricultural workers who have no land,’’ thereby not restricting its 
provisions to foreigners.** The measures taken under this Agrarian Re- 
form Law," about which the United States has protested on various oc- 
easions,'?® were held to be in conformity with the Fundamental Law by 
the Supreme Court of Cuba, which repeatedly denied the challenge ad- 
vanced by American interests.“° Equality between Cubans and foreigners 
was, however, provided only in the Cuban Agrarian Reform Law. In con- 
trast, Nationalization Law No. 851, of July 6, 1960, was directed exclusively 
against American-owned interests, in that it authorized in Article 1 


the nationalization, through expropriation, of the properties or con- 
cerns belonging to natural or juridical persons nationals of the United 
States of America or the concerns in which said persons have a ma- 
jority interest or participation even though they be organized under 
the laws of Cuba.?”° 


The Resolutions implementing the Nationalization Law, of August 6, 
September 17, and October 24, 1960, and Laws 890 and 891 of October 13, 
1960, listed only American-owned enterprises to be nationalized.’ In 
protesting against the Nationalization Law, the United States emphasized 
its discriminatory character, in stating it considered 


this law to be manifestly in violation of those principles of international 
law which have long been accepted by the free countries of the West. 
It is in its essence discriminatory, arbitrary and confiscatory.*”* 


This discriminatory nature of the Cuban nationalization measure was con- 
sidered as ‘‘contrary to the standards of international law,’’ in Banco 


116 See, generally, Mallory, ‘‘The Land Problem in the Americas,’’ 43 Dept. of State 
Bulletin 815 (1960); Hume, ‘‘ Agrarian Reform in the Americas’’ (address before the 
Inter-American Bar Association Conference, Bogot4é, Colombia, Jan. 28, 1961), 107 Cong. 
Rec. 2647 (Feb. 28, 1961). For further references see also Eder, ‘‘ Agrarian Reform 
in Venezuela,’’ 9 A. J. Comp. Law 667 (1960). 

It may be noted that the American Bar Foundation’s proposed International In- 
stitute on Agrarian Planning will also deal with ‘‘methods of establishing amounts and 
character of compensation due to owners.’’ 145 N. Y. Law J., No. 59, p. 1, col. 3 
(March 28, 1961). 

117‘*The Instituto Nacional de Reforma Agraria (INRA) has rapidly become the 
Cuban Government’s principal instrument for extending state monopolistic practices. 
Although the original intent of INRA was confined to agrarian reform the organization 
now controls many enterprises of a non-agricultural nature and its activities are con- 
stantly increasing.’? U. 8. Memorandum to Inter-American Peace Committee, Aug. 
2, 1960, 43 Dept. of State Bulletin 317, 338 (1960). Later, administration of non- 
agrarian nationalized property was carried out by the newly established Ministry of 
Industry. New York Times, Feb. 25, 1961, p. 2, col. 7. 

118 41 Dept. of State Bulletin 715 (1959); 42 ibid. 158, 237, 994 (1960). 

119 Decision No. 7, of Feb. 25, 1960. Official Gazette, March 17, 1960, p. 6604. 

120 For full text, see below, p. 822. 

121 Leyes del Gobierno Provisional de la Revolucién XXIII, p. 181; XXIV, p. 127; 
XXV, pp. 181, 35, 59; 43 Dept. of State Bulletin 316 (1960). A translation of Resolu- 
tion No. 2 of Sept. 17, 1960, regarding American banks is to be found ibid. 603. 

122 43 Dept. of State Bulletin 171 (1960). 
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Nacional de Cuba v. Sabbatino.’** In that case a financial agent of the 
Cuban Government asserted title to a sugar shipment by reason of nationali- 
zation of the property of Compania Azucarera Vertientes-Camaguey, a 
Cuban corporation whose stock was almost wholly owned by United States 
nationals. The complaint, directed against the receiver appointed by the 
New York State Supreme Court for the Cuban corporation,’** was dis- 
missed by summary judgment, the court saying: 


The act classifies United States nationals separately from all other 
nationals, and provides no reasonable basis for such a classification. 
The decree does not justify the classification on the basis of the con- 
duct of the owners in managing and exploiting their properties or on 
the basis of the importance to the security of the state where ownership 
of the property resides. The justification is simply reprisal against 
another government. Doubtless the measures which states may em- 
ploy in their rivalries are of great variety but they do not include 
the taking of the property of the nationals of the rival government. 


Discriminatory nationalization measures have been characterized as un- 
lawful even in legal writings from Communist countries, inasmuch as the 
relevant state measure cannot be ‘‘considered as legal if it is discriminatory 
towards aliens.’’**® Even when the foreigner whose property has been 
nationalized receives the same treatment as a national of the taking 
eountry, he will in all probability not benefit from the economic changes 
and reforms which the country undergoes. Moreover, the national of the 
taking country is supposed to make sacrifices for the good of his country, 
a principle recently elaborated in the West German legislation on the 
distribution of the burden caused by the war and the ensuing revaluation 
of currency (Lastenausgleich: equilization of burdens).’** This, however, 
is not the case with the alien, particularly the non-resident, who does not 
normally receive any benefits from the nationalization to justify any 
specific burden upon him. 


COMPENSATION IN GENERAL 


Nationalization measures against foreign property are mostly challenged 
on the ground of inadequate compensation. The duty of a government to 
compensate in case of nationalization is almost universally recognized. 
This is clearly shown by the texts of the nationalization laws of Iran, Egypt, 
Indonesia, and Cuba, expressly providing for compensation, though in a 
different way.1*7 Even in the state practice of Communist countries, the 


123 U. 8. District Court, 8. D. New York, 60 Civ. 3929, March 31, 1961, Dimock, D. J., 
digested below, p. 741. 124 See note 37 above. 

125 Magaresevic, ‘‘The Right to Social Reform and the Restrictions of Private Alien 
Property: A Comment on Selected Issues,’’ 7 Jugoslovenska Revija za Medunarodno 
Pravo 272, 280 (1960). 

126 Cf, Schubert, ‘‘Compensation under New German Legislation on Expropriation,’’ 
9A. J. Comp. Law 84 (1960); Ferencz, ‘‘Taxation of United Nations Nationals under 
the German Equilization of Burdens Law,’’ ibid. 262 (1960); German Federal Constitu- 
tional Court, July 25, 1960, 13 Neue Juristische Wochenschrift 2091 (1960). 

127 Notes 91-94 above. 
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obligation to pay compensation has not been denied, but recognized in 
treaties with other Communist countries’** and in arrangements with 
Western countries,'*® such as recently in agreements of Rumania with the 
United States **° and with the United Kingdom,’ as well as in an agree- 
ment between Poland and the United States.**? 


Prompt COMPENSATION 


The requirement of ‘‘prompt, adequate and effective’’ compensation, re- 
peatedly asserted by the United States*** in statements by government 
officials,*** in commercial treaties,** and in notes to the Cuban Govern- 
ment,'** has also been embodied in treaties of other countries, e.g., those 
between the United Kingdom and Iran,’** and between the Federal Re- 
public of Germany and Pakistan.*** This requirement is certainly not met 
by a mere provision in the nationalization decree which leaves compensa- 
tion to a future determination by the state’s own legislation, adaptable to 
the wishes of the government. The attitude of the foreign government 
following the nationalization will be decisive in many regards. An example 
is Indonesia, which not only failed to implement the promise of payment 
of compensation contained in its Nationalization Law, but on the contrary 
made it evident in a later decree that former Dutch owners of nationalized 
property would not be compensated at all. This decree provided that, for 
enterprises partly owned by aliens other than Netherlands nationals, 
compensation would be paid only for the portion of the capital originally 
owned by such aliens.**® This is indeed not only a new affirmation of 
the discriminatory character of the legislation but a determination not to 
pay compensation to Dutch owners at all. In the Indonesian Tobacco Case 
the German courts quite unrealistically considered a change of attitude 
of the Indonesian Government ‘‘possible,’’ ‘*° in spite of statements by its 


128 Drucker, ‘‘On Compensation Treaties between Communist States,’’ 229 Law Times 
279 and 293 (1960); and 10 Int. & Comp. Law Q. 238 (1961). 

129 For a survey, see U.N. Doc., note 3 above, pp. 195, 647. 

180 Of March 30, 1960, 42 Dept. of State Bulletin 670 (1960); 54 A.J.I.L. 742 (1960). 

181 Of Nov. 10, 1960, Treaty Series No. 82 (1960); Cmnd. 1232. 

182 Of July 16, 1960, T.I.A.S., No. 4545; 43 Dept. of State Bulletin 226 (1960); 55 
A.J.L.L. 540 (1961); Protocol of Nov. 20, 1960, T.I.A.8., No. 4629. 

188 U. 8. Aide-Memoire of Aug. 28, 1953, on ‘‘ Expropriation of United Fruit Company 
Property by Government of Guatemala,’’ 29 Dept. of State Bulletin 357 (1953). 

134 Becker (then Legal Adviser, Dept. of State), ‘‘ Just Compensation in Expropriation 
Cases: Decline and Partial Recovery,’’ 1959 A.S.I.L. Proceedings 336. 

185 Cited in notes 48 and 49 above and 222 and 223 below. 

18640 Dept. of State Bulletin 958, 41 ibid. 715 (1959); 42 ibid. 158, 238, 43 ibid. 
316, 360 (1960). 187 Cited in note 50 above. 

188 Note 51 above, Art. 3 (2) (trans.): ‘‘Compensation shall represent the equivalent 
of the investment affected. Such compensation shall be actually realizable and freely 
transferable in the currency of the other Party without undue delay.’’ 

139 Mentioned in the Netherlands Note of Dec. 18, 1959, 54 A.J.I.L, 484, 487 (1960). 

140 Cited in 54 A.J.I.L. 317 (1960); cf. Miinch, ‘‘Les effets d’une nationalisation 4 
1’étranger,’’ 98 Hague Academy Recueil des Cours 411, 455 (1959, III). 
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highest representatives which hardly made a real prospect of payment 
probable. This has proven true by subsequent events: no effort has been 
made to provide for any kind of compensation to the Dutch owners of 
nationalized property in the more than two years following the enactment 
of the Nationalization Law. 

In Cuba, the Agrarian Reform Law of June 3, 1959, provided that 
compensation *** should be paid in twenty-year Agrarian Reform Bonds, 
with interest not exceeding four and one-half percent, and that their terms 
and conditions should be fixed ‘‘in due time.’’** However, no bonds have 
been issued as yet.*** The mere provision that later legislation will provide 
for the payment of compensation as indicated in the nationalization decrees 
does not comply with the requirement of prompt payment or payment 
‘‘without undue delay.’’ It has been observed *** that the latter term 


strikes a justifiable balance between such expressions as ‘‘immediate’”’ 
(as used in the case of the Norwegian Ships) ,’** ‘‘as quickly as pos- 
sible’’ (as used in the case of Affaire Goldenberg) ,*° and a ‘‘reasonable 
period’’ (referred to in the arbitration between Portugal and Germany 
of 1930) 


Because delays in payment appear unavoidable in practice, Article 10(4) 
of Harvard Draft No. 12 provides for the prompt payment of just com- 
pensation in full only when there is ‘‘an express undertaking by the State 
in reliance on which the property was acquired or imported by the alien.’’ *** 
This seems to be a suggestion for a deviation from widely recognized prin- 
ciples of international law. Moreover, it seems to be a purely arbitrary 
compromise, for the Harvard Draft provides in the same Article 10(4) that 
“‘a reasonable part of the compensation due is paid promptly; bonds equal 
in fair market value to the remainder of the compensation and bearing a 
reasonable rate of interest are given to the alien and the interest is paid 
promptly.’’ A recent report rightly considers this provision 


141 Note 115 above, Art. 29: ‘‘The constitutional right of owners affected by this 
Law to receive indemnification for the property expropriated shall be recognized.’’ 

142 Art. 3 provides: ‘‘The indemnity shall be paid in redeemable bonds. To that 
end an issue of Republic of Cuba bonds shall be floated in such amount, and under 
such terms and conditions, as may be fixed in due time. The bonds shall be called 
‘Agrarian Reform Bonds’ and shall be considered public securities. The issue or 
issues shall be floated for a period of twenty years, with annual interest not exceeding 
four and one-half per cent.’’ 

143 For acceptance of the Agrarian Reform Bonds, if ever issued, under protest by 
American creditors, see Alyea, ‘‘Testing the Adequacy of Compensation for Property 
Expropriated under the Cuban Agrarian Reform Law,’’ Proceedings of the Third 
Annual Conference on International Law, Cornell Law School, p. 137 (1960). 

144‘*Comment on the Draft Convention by its Authors,’’ 9 Journal of Public Law 
119, 122 (1960). 

145 Norway v. U.S.A., 1 Int. Arb. Awards 307 (1922). 

146 Germany v. Rumania, 2 Int. Arb. Awards 90 (1928). 

147 Ibid. 1037 (1930). 

148 For the identical wording of Draft No. 11, see 1960 A.S.I.L. Proceedings 103. The 
provision is expressly made applicable in Art. 12 (2) of the Draft to ‘‘a contract or 
concession to which the central government of a State and an alien are parties.’’ 
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the most striking departure from what the United States Government, 
and the preponderance of international lawyers in this country have 
regarded as established international law.'* 


A foreign creditor may agree to accept payment of compensation in in- 
stallments where he has a justified expectation of payments being adequate 
and effective. Economic and political factors have led some states to 
agree to installment payments in global arrangements usually designed to 
provide a basis for resuming trade relations. These ad hoc arrangements 
eannot alter principles as fundamental as the requirement of prompt 
compensation for taking of foreign property.’° 

Neither can the requirement of no ‘‘undue delay’’ be met by the mere 
promise to set aside certain profits which may be earned by the nationalized 
enterprise. The United States had taken the position with respect to 
Rumanian nationalization measures in 1948 


that compensation in the form of bonds of the fund of nationalized 
industry, redeemable, apparently, from the prospective profits of the 
individual nationalized enterprises cannot be considered to provide 
prompt, adequate and effective compensation.*** 


Three percent bonds due in twenty-five years were considered ‘‘of uncertain 
market value’’ in the 1952 Guatemala expropriation of the land belonging 
to the American-owned Compafia Agricola de Guatemala.’** In any 
nationalization, the possible negotiable value of bonds given by the na- 
tionalizing state may play the decisive réle in evaluating compensation.™ 
Under the Cuban Nationalization Law of July 6, 1960, which, unlike the 
Agrarian Reform Law of June 9, 1959, is applicable only to Americans 
and American-controlled Cuban companies,** compensation for national- 
ized property shall be paid in bonds with a term of not less than 30 years. 
The annual interest of not less than 2 percent shall be paid exclusively from 


149 Report of the Committee on International Law, Association of the Bar of the 
City of New York, 15 Record 414 (1960). 150 See notes 176-179 below. 

151 U. 8. note to Rumania, Sept. 7, 1948, 19 Dept. of State Bulletin 408 (1948). 

Bulgarian legislation, for instance, provided for nationalization with ‘‘ permissible 
compensation.’’ Bonds with 3 percent interest payable in 20 years were devaluated 
by the subsequent currency reform of 1952. Moreover, ‘‘since the Bulgarian nationalized 
economy did not permit private reinvestment in the country, accordingly local currency 
was of no practical utility to a foreign national.’’ Sipkov, ‘‘ Postwar Nationalizations 
and Alien Property in Bulgaria,’’ 52 A.J.I.L. 469, 493 (1958). 

152 Note 133 above, at 359. An agreement of Dec. 27, 1954, provided for the return 
of the properties, and recognized the company’s right to hold reserve land for land 
rotation. U.N. Doc., note 3 above, p. 615. 

158 It may be of interest to note the Study Outline in 2 Schwarzenberger, A Manual 
of International Law 485 (4th ed., 1960): ‘‘Expropriation of the whole motor industry 
of State X, including enterprises owned by foreign nationals, with compensation to be 
paid out of a fund, into which ten per cent of the annual profits of the concerns taken 
over are to be paid.’’ 

154 Printed below, p. 822. See also Law No. 890, of Oct. 13, 1960, Leyes del Gobierno 
Provisional de la Revolucién XXV, p. 35, on the nationalization by forced expropriation 
(mediante expropiacién forzosa) of commercial and industrial enterprises. 
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a fund to be established annually by payment of 25 percent of the foreign 
exchange received by Cuba from sugar purchases by the United States in 
excess of three million tons.*** Such a fund will not become available be- 
cause the United States first reduced and later abolished the quota of sugar 
imports from Cuba.*** Said the court in Banco Nacional de Cuba v. 


Sabbatino: 


Indeed, were the sugar quota for Cuba to be restored tomorrow, con- 
tributions to the compensation fund, based on the ten year history of 
sugar purchases from Cuba before the year 1960, would be non- 
existent. The defects in the scheme are, however, more fundamental. 
The condition placed on the payment of interest on the bonds, as well 
as the uncertainty of payment at maturity, render the bonds un- 
marketable and valueless. Further, the value of the expropriated 
property is to be determined solely by appraisers appointed by the 
Cuban Government, an obviously adverse party to the interests of the 
persons whose property has been seized. Clearly, this is not adequate 
compensation within the requirements of international law.**’ 


ADEQUATE AND EFFECTIVE COMPENSATION 


As to the requirement of adequate compensation, the paying capacity 
of the debtor government should not be taken into consideration. It is not 
relevant that otherwise nationalization for social and economic changes 
might not be possible.*** Itis one thing for a state creditor to make allowances 
in any negotiation for settlement as part of the bargaining. It is another 
thing to concede a rule of existing law (lez laia) that the economic capacity 
of the debtor shall determine the extent of his obligation. Moreover, no 
justifiable reason appears to exist which would impose upon foreign 
owners the burden of contributing to economic improvements in the country 
from which they, mostly non-residents, will not derive benefits themselves. 
The opinion of the Bremen Court of Appeals in the Indonesian Tobacco 
Case, that the principles of compensation would only be applied to ‘‘in- 
dividual expropriations of the conventional type’’ and not to ‘‘a shifting 
of proprietary relations . . . which was effected by a former colony after 
its independence, in order to change the social structure,’ **® has no basis 
in any recognized principles of prevailing international law. The same 
appears to be true with regard to another statement of the Bremen court, 


namely, that 


Compensations could not be paid in full and promptly out of the 
substance, but only be made out of the proceeds of the nationalized 


155 For the U. 8. protest of July 16, 1960, see 43 Dept. of State Bulletin 171 (1960). 

156 Proclamation 3355 of July 6, 1960, 25 Fed. Reg. 6414 (1960), reducing the Cuban 
sugar quota under the Sugar Act of 1948, as amended. The President’s authority was 
extended until June 30, 1962, to prohibit Cuban sugar imports and to re-allocate the 
Cuban sugar quota. 107 Cong. Rec. 4865 (March 29, 1961). The President set the 
Cuban sugar quota at ‘‘zero’’ for the calendar year 1961. 44 Dept. of State Bulletin 
592 (1961). 

158 Cf. Committee on the Study of Nationalization, American Branch, International 
Law Association, 1957-1958 Proceedings and Committee Reports 61, 67. 
169 Cited in 54 A.J.I.L. 317 (1960). 
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enterprises. Compensation as to time and amount must therefore be 
made in accordance with the conditions in the expropriating state,? 


Such a concept would leave compensation wholly within the arbitrary de- 
termination of the nationalizing state itself. 

**Fair’’ compensation is similar to the terms ‘‘equitable,’’ ‘‘reasonable,’’ 
or ‘‘just’’ as being an equivalent to-‘‘adequate’’ compensation. However, 
in spite of the flexibility of these expressions, compensation in relative 
terms should never ‘‘authorize the State to fix compensation which, by 
reason of its amount or the time or form of payment, transforms the ex- 
propriation into a confiscatory measure or a mere despoliation of private 
property.’’*** Any compensation should represent the value of the prop- 
erty affected, and should not be based on past taxation of properties, as in 
the Mexican oil expropriation of 1938 1**? and now again in the Cuban 
Agrarian Reform Law. The latter adopted the last declared taxable value 
as the measure of compensation ; a later Cuban law ‘* declared the measure 
of tax assessment final and not open to appeal to the courts, which are 
authorized to determine only the value of improvements made by the owner. 
The assessment of taxes, however, is based on wholly different factors and 
should not be considered as a proper method for determining compensation. 
Nor should the price of shares of companies quoted on stock exchanges 
necessarily be decisive. The Egyptian decree for nationalization of the 
Suez Canal Company provided for compensation ‘‘in accordance with the 
value of the shares shown in the closing quotations of the Paris Stock Ex- 
change’’ on the day preceding the nationalization.’ It is obvious that 
the prospect of threats finally leading to nationalization will considerably 
devaluate any quotation of company shares. 

The last requirement, ‘‘effectiveness’’ of the compensation, means that 
compensation should be paid in a beneficial form which is of real economic 
value to the former owner. It is not the currency in which payment is 
effectuated which is decisive, but rather the proper use. Sometimes re- 
investment in the country may be feasible, but this may often be impossible 
or not desirable. Certain transfer facilities have therefore been provided 
in recent treaties;*® their practical value may be doubtful, since the 
International Monetary Fund Agreement allows in any event for transfer 
restrictions on all payments in foreign exchange emergencies.’ 


160 Ibid. 

161 Garcia-Amador, Fourth Report, 1959 I.L.C. Yearbook (II, 1) at 24. 

162 Wortley, ‘‘The Mexican Oil Dispute 1938-1946,’’ 43 Grotius Society Transactions 
15, 25 (1959); U.N. Doe., note 3 above, p. 131. 

168 Law 588, of Oct. 1959, Leyes del Gobierno Provisional de la Revolucién XIII, p. 
45 (Normas legales para la expropiacién de fincas rasticas a virtud de la Ley de 
Reforma Agraria). 

164 The Suez Canal Problem 31 (U. 8. Dept. of State Pub. 6392, 1956). 

165 Wilson, note 47 above, p. 116. 

166 Gardner, ‘‘ International Measures for the Promotion and Protection of Foreign 
Investment,’’ 9 Journal of Public Law 176, 180, note 6 (1960). Cf. also Berber, 
Lehrbuch des Vélkerrechts 401 (1960, trans.): ‘‘In any event, the effectiveness [of 
compensation] must be adhered to under all circumstances, since, for example, n02- 
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GLOBAL COMPENSATION AGREEMENTS 


Prompt, adequate and effective compensation, though not always ob- 
tained in practice, nevertheless remains the existing principle of interna- 
tional law. In concluding global compensation agreements and accepting 
lump-sum payments, states have acquiesced in an adjustment of the liability 
of the debtor government, a prerogative open to them in accepting less 
than what was due them.*** However, such practice does not amount to a 
new trend, much less to an abrogation of the existing customary interna- 
tional law, but rather to a compromise in a given situation. En-bloc 
settlements have often been used in adjusting international claims outside 
the field of foreign nationalizations.** It still holds true that 


nothing that has happened during the inter-war period or since has 
abrogated the sanctity of private property abroad under international 
eustomary law or in accordance with the general principles of law 
recognized by civilized nations as interpreted by the Permanent Court 
of International Justice.?® 


There is indeed a recognition that agreements by which less than full 
compensation is accepted are based on political and economic reasons, 
prospects of further trade relations and other motives.’ Typical examples 
are the World-War-II Peace Treaties of February 10, 1947, which pro- 
vided for a rate of compensation for loss, suffered as a result of war, of 
Allied property in the amount of two thirds of the sum necessary to make 
good the loss: 


The delegates of the Great Powers at the Peace Conference all insisted 
most emphatically that, as a matter of legal principle, full compensa- 
tion ought to be paid and that their departure from that principle was 
due to political and economic considerations only.*™* 


Thus, the United Kingdom Delegation in the Economic Commission for 
Italy declared : 


Insofar as the United Kingdom Delegation took part in the voting 
of any of the proposals for the principle of partial compensation, this 


transferability in view of contrary foreign exchange legislation would make the claim 
to compensation illusory in practice.’’ 

The Consultative Assembly of the Council of Europe suggested a statute for private 
investments in Africa which should provide that dispossession of the investment ‘‘ cannot 
take place without fair compensation, paid without undue delay and transferable without 
restriction.’’ Europe and Africa, Council of Europe (Strasbourg, 1960), p. 27. 

167 For a List of Agreements on Compensation for Nationalized or Appropriated 
Property, see U.N. Doe. A/AC.97/5, Rev. 1, of Dec. 27, 1960, pp. 195 and 647. 

1683 Whiteman, Damages in International Law 2067 (1943). 

160 Schwarzenberger, ‘‘The Protection of British Property Abroad,’’ 5 Current Legal 
Problems 295, 309 (1952). See also Verdross, Vélkerrecht 99, 290 (4th ed., 1959). 

170°* When settlements are reached, on the experience of the past, they seem to be 
only a leit-motif against which the heavier theme of practical advantage is played.’’ 
Rubin, Private Foreign Investment. Legal and Economic Realities 99 (1956). 

111 Martin, ‘‘Private Property, Rights, and Interests in the Paris Peace Treaties,’’ 
24 Brit. Yr. Bk. of Int. Law 273, 284 (1947). 
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was without prejudice to the United Kingdom’s own principle of full 
compensation, to which she still adheres, and to which she attaches 
the greatest importance.**? 


The United Kingdom and Greek Delegations in the Economic Commis- 
sion for the Balkans and Finland likewise stated ‘‘that their participation 
in the votes on the various proposals for partial compensation would imply 
no change in their position as regards the question of compensation.’’ 1” 

State practice in obtaining global compensation for nationalization of 
foreign properties, recently again manifested by agreements with Rumania 
and Poland,?"* does not constitute a ‘‘creative abdication,’’*** if such ex- 
pression is meant to characterize not only a mere factual situation, but also 
an abrogation of customary international law. Rightly it was recently 
stated by John Stevenson that 


the lump-sum settlements following postwar nationalization programs 
of the Eastern European countries were negotiated compromises and as 
such do not constitute a departure from the traditional international 


law principle.**® 
It was also observed by Professor Dahm *” that existing international law 
providing for compensation 


which is still presently throughout (durchwegs) adhered to, could 
not be abolished by the unilateral attitude of some states against 
foreign private property. The deterioration of the legal status of 
the individual therewith connected, contradicts also the trend peculiar 
(eigentiimlich) to modern international law, [namely] to fortify the 
legal status of the individual toward the State. [T7rans.] +7 


These global arrangements indeed imply a recognition of the obligation 
to compensate, a viewpoint advanced by writers from Switzerland,’” a 
country in the forefront of the practice of compensation agreements. 


INTERNATIONAL INVALIDITY 


If the nationalization measure is in violation of a treaty obligation, 
or of a special arrangement between the government and foreigners, or of a 
recognized principle of international law, the measure then becomes per se 
a tortious act which involves state responsibility, a principle confirmed in 


172 Peace Conference 1946. Selected Documents 480 (Dept. of State Pub. 2868, 
Conference Series 103). 178 Ibid. at 1288. 

174 Notes 24 and 25 above. 

175 As quoted by Baade, ‘‘Expropriation Problem in Foreign Investment,’’ Virginia 
Law Weekly, Dicta No. 26, p. 1 (1960). 176 1960 A.S.I.L. Proceedings 112. 

1771 Vélkerrecht 515 (1958). 

178 For recent references on the question of property protection and human rights, 
see Veiter, Die Rechtsstellung des fremden, insbesondere des deutschen Privateigentums 
in Ssterreich 26 (1958); Comment, ‘‘The European Convention for the Protection of 
Human Rights and Fundamental Freedoms,’’ 49 Calif. Law Rev. 172, 174 (1961). 

179 Bindschedler, ‘‘La Protection de la Propriété Privée en Droit International Pub- 
lic,’ 90 Hague Academy Recueil des Cours 185, 278 (1956, II); Vannod, Fragen des 
Internationalen Enteignungs- und Konfiskationsrechts 30 (1959); Heiz, Das fremde 
éffentliche Recht im Internationalen Kollisionsrecht 812 (1959). 
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recent draft conventions.**° The nationalization measure itself is the 
wrongful act, rather than the non-performance of obligations arising out of 
the nationalization, such as the failure to compensate.*** This question, 
however, has not yet been determined by any municipal court of last resort, 
or by an international court or arbitral tribunal. The Bremen Court of 
Appeals in the Indonesian Tobacco Case stated that nationalization, con- 
trary to international law, would not ‘‘oblige the national courts under 
international law to treat an Act of State which is contrary to international 
law as null and void from its inception,’’ *** but only entail a claim for 
damages to be advanced by the state of the injured national against the 
nationalizing state. The court referred for support to articles by Baade *** 
and Seidl-Hohenveldern.'** However, their statements are far from per- 
suasive. Baade*** referred to statements by Verdross*** who, however, 
relied upon the application of the act of state doctrine even to unlawful 
acts,1*7 and on the Underhill v. Hernandez case,*** both of which have no 
relation to the question under consideration. Moreover, Verdross himself 
has taken a different view recently in saying: 


If an expropriation without compensation or a measure discriminatory 
against a particular group of foreigners would entail [zur Folge 
haben] not the invalidity under public international law but only 
claims for damages, the rule of international law would be wholly 


180 Notes 5-10 above. 

181 Kollewijn, ‘‘ ‘Nationalisation’ without Compensation and the Transfer of Prop- 
erty,’? 6 Netherlands Int. Law Rev. 140, 158 (1958). 

182 Cited in 54 A.J.L.L. 314 (1960). 

188 ‘Die Anerkennung im Ausland vollzogener Enteignungen,’’ 3 Jahrbuch fiir Inter- 
nationales Recht 133, 134 (1954). 

184 ‘* Vélkerrechtswidrige staatliche Eigentumseingriffe und deren Folgen,’’ 53 Frie- 
dens-Warte 1, 15 (1955). 

185 Also in his recent articles, cited note 175 above, p. 2, and note 82 above, p. 808. 

186 ‘‘ Nichtige und Strafbare Staatsakte im Vélkerrecht,’’ 1949 Juristische Blatter 58, 
and Vélkerrecht 261 (2d ed., 1950). Verdross, however, states in the fourth edition 
(1959), p. 289, that ‘‘Nach dem Grundsatz der Achtung der erworbenen Privatrechte 
ist eine Wegnahme ausliindischen Privatvermégens ohne Entschidigung (Konfiskation) 
verboten.’’ 

187 Mentioning the 1942 Dutch decision in Poortensdijk Ltd. v. Soviet Republic of 
Latvia, Annual Digest 1919-1942, No. 75. In that case, however, a claim due from a 
private Latvian enterprise had been advanced against the government by reason of the 
latter’s nationalization measures. The Court of Appeal of Amsterdam, in confirming 
the dismissal of the action because of the Latvian Government’s acts performed jure 
imperii, applied the act of state doctrine denying jurisdiction of Dutch courts ‘‘even 
if the measures under consideration should have been taken contrary to Latvian law and 
to the general principles of international law.’’ More recently, the Court of Appeal 
of Amsterdam in the Indonesian Tobaceo Case, June 4, 1959, Nederlandse Jurisprudentie 
1959, No. 350, p. 355, partly translated in 7 Netherlands Int. Law Rev. 400 (1960) 
and 54 A.J.I.L. 315 (1960), held that an exception (to the application of the act of 
state doctrine) has to be made when the sovereign acts are to be considered ‘‘in 
flagrant conflict with international law.’’ 

188 168 U. 8. 250 (1897). For recent comments, see The Foreign Relations Law of the 
on. States, Restatement, Tentative Draft No, 4, p. 10 (American Law Institute, 
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undermined [ausgehdhit], since there would be no longer any difference 
at all between an unlawful discriminatory nationalization and one per- 
missible under international law. [Trans.] **° 


Seidl-Hohenveldern had asserted that (trans.) ‘‘this violation of inter- 
national law does not generally entail the nullity of the particular con- 
fiscation,’’** referring to the ‘‘preponderant case law (vorherrschende 
Spruchprazis).’’** No single ease was cited for this proposition. There 
are many decisions of arbitral tribunals *** which awarded monetary dam- 
ages because the foreign governments had asked only for this relief. 
Mention may be made, however, of statements by the Bulgarian Katzarov 
that ‘‘the act involved is one which is always valid in an absolute way,’’ 
and the Norwegian Gihl that ‘‘courts can never undo the confiscation, de- 
clare it invalid or order the restoration of the property to the original 
owner, except under particular conditions.’’**%* The Swiss Niederer, 
though adhering to the concept of liability only, nevertheless states that 
‘‘a municipal court will consider a foreign confiscation, being contrary to 
international law, also as contrary to its public policy.’’*®* The further 
reference by the Bremen court to statements by Professor Mosler *** does 
not support its contention that only a claim for damages should follow 
from an unlawful nationalization measure. Mosler, in investigating 
whether an unlawful act must be considered invalid by courts of other 
countries, though denying such a general rule, adds, however, that (trans.) 
‘*most certainly the possibility exists of giving rules of international law 
addressed to states, an obligatory effect on the addressee [Normenadres- 
saten] of the national law.’’*** In other words, Mosler discusses the 
application of international law binding on German courts as ‘‘addressees”’ 
under German constitutional law.1* There is no court decision besides the 
Bremen case, nor any well-supported authority for the proposition that 
unlawful nationalization measures are not invalid. On the contrary, many 
publicists of international law, such as Wortley, Lord Shaweross,’” 


189 ‘‘Die Nationalisierung niederlindischer Unternehmungen in Indonesien im Lichte 
des Vélkerrechts,’’ 6 Netherlands Int. Law Rev. 278, 285 (1959). 

190 Internationales Konfiskations- und Enteignungsrecht 43 (1952). 

191 Ibid. 36, 

192 Baade, note 82 above, at 814 and 827, note 158. 

193 Note 102 above, at 641. 

194‘*Two Cases concerning Confiscation of Foreign Property,’’ Liber Amicorum of 
Congratulations to Algot Bagge 56, at 62 (1955). 

195 ‘Der vélkerrechtliche Schutz des Privateigentums,’’ Festschrift fiir Hans Lewald 
547, 552 (1953), and ‘‘Einige Grenzfragen des ordre public in Fallen entschidi- 
gungsloser Konfiskation,’’ 11 Annuaire Suisse de Droit International 91, 98 (1954). 

196 Das Vélkerrecht in der Praxis der Deutschen Gerichte 7 (1957). 

197 Ibid. 

198 Art. 25 of the Basic Law of the Federal Republic of Germany, the Bonn Consti- 
tution of 1949 (U. S. Dept. of State Pub. 3526); cf. Pigorsch, Die Einordnung 
vélkerrechtlicher Normen in das Recht der Bundesrepublik Deutschland 23 (1959); 
Kauper, ‘‘The Constitutions of West Germany and the United States: A Comparative 
Study,’’ 58 Michigan Law Rev. 1091 (1960). 

199 Wortley, ‘‘ Expropriation in International Law,’’ 33 Grotius Society Transactions 
25, 31 (1948): ‘‘a title acquired by the lex situs only and unsupported by international 
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Brandon," Verzijl,?°? Kollewijn,? Adriaanse,?* Hjerner,?* Papalam- 
brou,?°* Buelck 7°? and Dahm,?** assume such invalidity based on the su- 
premacy of public international law. It may be noted that the Committee 
on the Juridical Aspects of Nationalization and Foreign Property of the 
International Law Association stated that 


in the opinion of Mr. Hyde and Dr. Jansma the principle of the su- 
premacy of International Law does already fully govern the matter. 
Hence, where a taking is in violation of International Law, such taking 
should be considered null and void. Consequently, a suit in replevin 
ought to be accepted in any such case.” 


A recent German monograph dealing with the question of invalidity on 
a comparative basis *"° justifies the rule of invalidity because, among other 
things, 


a State may not be asked to renounce its own property [namely, the 
foreign assets of its nationals] in favor of the policy of another State 
which the latter considers socially progressive. That would be the 
case if its nationals . . . whose properties remain part of the economy 
of their own country [Nationalvermégen|, were expropriated without 
compensation [trans.] 


and ‘‘the affront to the confiscating State is also very much less if its meas- 
ures were not recognized by reason of a rule of public international law 
than if they were rejected merely by reference to the national ordre 
public.’’ 


law, will not in fact be of international validity once the arbitrary nature of the original 
expropriation has been proved.’’ 

200‘*Some Problems of Nationalization in International Law,’’ International Bar 
Association, Fifth Conference Report, Monaco, 1954, pp. 14, 26. 

201‘*Tegal Deterrents and Incentives to Private Foreign Investment,’’ 43 Grotius 
Society Transactions 39, 48 (1959). 

202‘*The Relevance of Public and Private International Law Respectively for the 
Solution of Problems Arising from Nationalization of Enterprises,’’ 19 Zeitschrift fiir 
ausl. 6ff. Recht u. Vélkerrecht 531, 541 (1958). 

208 Note 181 above, at 163. 

204 Confiscation in Private International Law 149 (1959): ‘‘To take the existence of 
the rule (against confiscation) a rule of the law of nations ought to render the con- 
fiscating a nullity.’’ 

205 ‘General Approach to Foreign Confiscations,’’ in 2 Scandinavian Studies in Law 
177, 186 (1958): ‘* When the confiscation is not in conformity with international law or 
its recognition would be against public policy, restitution will be in order.’’ 

206**Le Probléme de la Transformation et la Question de la Validité des Actes 
Etatiques Contraires au Droit International,’’ 3 Revue Hellénique de Droit International 
234, 253 (1950): ‘‘Tout acte étatique dont le sens contradit une régle du droit inter- 
national est nul, excepté le cas od la régle du droit international en dispose autrement.’’ 

2076 Archiv des Vélkerrechts 499 (1957). 

208 ] Vélkerrecht 271 (1958), and ‘‘ Vélkerrechtliche Grenzen der inliindischen Gerichts- 
barkeit gegeniiber auslindischen Staaten,’’ Festschrift fiir Arthur Nikisch 153, 180 
(1958) ; ef. also, as to movables only, Raape, Internationales Privatrecht 620 (4th ed., 
1955). 209 Note 101 above, p. 12, par. 44. 

210 Birke, Die Konfiskation auslindischen Privatvermégens in Hoheitsbereich des kon- 
fiszierenden Staates nach Friedensvélkerrecht 196 and 202 (1960). 
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To recapitulate: Where an effort is made to restate some aspects of the 
substantive public international law (de lege lata) on foreign nationaliza- 
tions, the fact remains that there is a paucity of precedents in which 
municipal courts have decided on the illegality of a nationalization measure 
on the ground that it violates international law. Such courts indeed prefer 
to determine the effect of foreign nationalization measures from the point 
of view of private international law and of the public policy of the forum 
with which they are more familiar than with public international law.” 
Thus, German courts, for example, denied the otherwise applicable Czecho- 
slovakian law any effect because nationalizations were directed solely against 
German nationals,”? a specific discrimination which was against the public 
policy of the forum.”** Here, the statement of the late Judge Lauterpacht 
may be recalled that 


foreign legislation, whatever the place of its purported effect, which 
is itself contrary to International Law . .. may properly be treated 
as a nullity and, with regard to rights of property, as incapable of 
transferring title to the State concerned either within its territory 
or outside it.?"* 


It is this supremacy of international law which has to be stressed and 
not the reliance as in the past on the mere application of rules of private 
international law, as it was recently stated: 


. .. problems of private international law ... may be met with 
relative simplicity, and with a complete regard for the advancement 
of international law and welfare, by rigorous application of the prin- 
ciple of the supremacy of public international law.**® 


This viewpoint has also been expressed more recently in Banco Nacional de 
Cuba v. Sabbatino.* There, the claim of a financial agent of the Cuban 


211 Cf, Schechter, ‘‘ Towards a World Rule of Law—Customary International Law in 
American Courts,’’ 29 Fordham Law Rev. 313 (1960). 

212 1953 Int. Law Rep. 31; on the general approach of German courts, see Graue, 
‘*Germany: Recognition of Foreign Expropriations,’’ 3 A.J. Comp. Law 93 (1954), 
and the recent decisions of the Federal Supreme Court: Nov. 12, 1959 (13 Neue 
Juristische Wochenschrift 189 (1960); 14 Juristenzeitung 90 (1960), with note by 
Beitzke); May 5, 1960 (BGHZ, Vol. 32, p. 256, 13 Neue Juristische Wochenschrift 
1569 (1960), with notes by Mann, ibid. 2141, and Kiibel, 14 ibid. 24 (1961); 15 
Juristenzeitung 703 (1960), with note by Seidl-Hohenveldern); and Oct. 6, 1960 (14 
Neue Juristische Wochenschrift 22 (1961), 16 Juristenzeitung 127 (1961), with note 
by Seidl-Hohenveldern). On a similar approach of the Austrian Supreme Court to 
Czechoslovakian nationalizations, see decision of March 4, 1959, 1 [Austrian] Zeitschrift 
fiir Rechtsvergleichung 175 (1960), with note by Beitzke, p. 178. 

218 For decisions of West German courts on nationalization measures in the East 
German zone, see esp. the Zeiss Judgments of the Federal Supreme Court of July 25, 
1957, 53 A.J.I.L. 687 (1959); Feb. 6, 1959, 62 Gewerblicher Rechtsschutz und Urheber- 
recht 367 (1960), and Nov. 15, 1960, IZR 10/59. See also 1 Sammlung der deutschen 
Entscheidungen zum interzonalen Privatrecht 1954-1957, Nos. 57-65, pp. 128-166 (ed. 
Drobnig, 1960). 

2141 Oppenheim, International Law 268 (8th ed., Lauterpacht, 1955). 

215 Report, note 158 above, p. 65. 

216 U. 8. District Court, S. D. New York, 60 Civ, 3229, March 31, 1961, Dimock, D.J., 
digested below, p. 741, 
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Government, who asserted title to sugar shipments by reason of nationaliza- 
tion of property of a Cuban corporation, was dismissed because the Cuban 
nationalization decree **" violated standards of international law, especially 
by its discriminatory character *** and the non-payment of compensation.**® 
The court, which examined the validity of the Cuban decree under inter- 
national law, refused recognition to the nationalization measure and denied 
its enforcement, though it concerned a sugar shipment located within Cuban 
territorial waters at the time of its enactment. In refusing any respect 
to acts of a foreign state which violate ‘‘the standards imposed by inter- 
national law,’’ the court said: 


Courts of this country have the obligation to respect and enforce 
international law not only by virtue of this country’s status and 
membership in the community of nations but also because interna- 
tional law is a part of the law of the United States, see The Paquete 
Habana, 175 U.S. 677, 700; U.S. Const. Art. 1, § 8, cl. 10; 1 Oppen- 
heim, International Law 41-2 (8th ed., Lauterpacht, 1955). The con- 
clusion is inescapable that the decree in the present action is subject 
to examination in the light of the principles of international law. 
The effective method to promote adherence to the standards imposed 
by international law is to enforce these standards in municipal courts, 
a in view of the poverty and inadequacy of international 
remedies. 


The way must be paved for ‘‘the subordination of considerations or rules 
in the sphere of the conflict of laws to considerations and rules of public 
international law,’’ **° for ‘‘considerations of international law are more 
stable and uniform than those of public policy.’’ ?** 

Public international law regarding foreign nationalization will best be 
asserted by treaty commitments of as many countries as possible, both on 
the bilateral and multilateral basis. Edwin M. Martin, Deputy Assistant 
Secretary of State for Economic Affairs, stated in the hearings before the 
Senate Committee on Foreign Relations on the commercial treaties with 
Pakistan and France: *?? 


Persons concerned with the problems of foreign investment, not only 
in this country but throughout the world, are disturbed at the lack of 
respect shown for private property interests from time to time in 
many areas. Treaty assurances are widely regarded as an important 
means of preventing such disrespect. The formal endorsement by 
France of the property-protection rules expressed in our treaties, par- 
ticularly that regarding just compensation for property taken for 
public use, serves as a significant and timely reinforcement of our own 
efforts in this regard. We cannot consider subscription to these prin- 


217 Resolution No. 1, of Aug. 6, 1960, note 121 above, translated in note 14 of the 
court decision in the instant case. 218 Note 122 above. 

219 Note 154 above. 

220 Verzijl, note 202 above, p. 534. 

221 Wortley, note 104 above, p. 201, note 2. 

2221U. S. Senate, 86th Cong., 2d Sess., Exec. Rep. No. 12, June 26, 1960, p. 6. The 
Convention with France came into force on Dec. 21, 1960, 43 Dept. of State Bulletin 
902 (1960); the Treaty with Pakistan on Feb. 12, 1961, 44 ibid, 164 (1961). 
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ciples as a duty of the less developed countries alone; the readiness 
of the more developed countries to set a good example by incorporating 
these rules in agreements between themselves is a very important con- 
sideration in establishing them as worldwide standards of conduct.??* 


It is indeed extremely important that the existing customary rule of law 
be formulated and reaffirmed in commitments in commercial treaties, invest- 
ment guarantee agreements and conventions on state responsibility.2** It 
is true that ‘‘the chief object of all endeavours must be to establish sub- 
stantive or basic principles concerning the nature and extent of protection 
which is due to foreign property and concerning the consequences of pos- 
sible violations.’’**° This objective can only be achieved when prevailing 
legal opinion in many countries adheres to the basic tenet that property 
and contractual rights have to be maintained in order to further the de- 
velopment of stable economic relations between the countries of the world. 


228 The most recent agreement, the Treaty of Amity and Economic Relations between 

the United States of America and the Republic of Viet-Nam, signed at Saigon, April 
3, 1961 (44 Dept. of State Bulletin 652 (1961)), provides in Art. IV (2): 
**Property of nationals and companies of either Party, including direct or indirect 
interests in property, shall receive the most constant protection and security within the 
territories of the other Party. Such property shall not be taken except for a public 
purpose, nor shall it be taken without the payment of just compensation. Such 
compensation shall be in an effectively realizable form and without unnecessary delay, 
and shall represent the full equivalent of the property taken; and adequate provision 
shall have been made at or prior to the time of taking for the determination and 
payment thereof.’’ 

224 Jessup, The Process of International Law 27 (1960); Bishop, ‘‘ The International 
Rule of Law,’’ 59 Michigan Law Rev. 553, 570 (1961). 

225 Observations, note 11 above, p. 4, par. 10. 
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Adviser or of the Department of State. 
was also printed in 54 A.J.I.L. 742 (1960). 
on Jan. 8, 1802. 1 Malloy, Treaties 610 (1910). 


Damages in International Law 2068 j (1943). 


only specific issues of a specific dispute. 


2601 (1923); 16 A.J.L.L. Supp. 171 (1922). 


THE UNITED STATES-RUMANIAN CLAIMS SETTLEMENT 


On March 30, 1960, the United States and Rumania settled by agreement 
certain claims of American nationals against Rumania. The agreement 
provides for the payment by Rumania of a lump sum in discharge of those 


In recent years the device of the en-bloc or lump-sum settlement of inter- 
national claims has to some extent replaced the use of the mixed claims 
commission. Lump-sum settlements between nations are not unique to the 
20th century, however, and as early as 1802, the United States paid Great 
Britain a lump sum of £600,000 ($2,664,000) to settle certain debt claims.” 
In the 19th century also, the United States obtained lump-sum settlements 
from France, Spain, Great Britain, Denmark, Peru, Belgium, Mexico, 
Brazil and China.* Early in the present century mixed claims commis- 
sions * were used in deciding claims between the United States and Great 
Britain,’ war damage claims against Germany,® Austria’ and Hungary,*® 


*The opinions expressed herein do not necessarily reflect the views of the Legal 
1 Dept. of State Press Release No. 159 of March 30, 1960. The text of the agreement 
2 Convention for Payment of Indemnities and Settlement of Debts, signed at London 
8 For a list of past en-bloc settlements, see Table II of Appendix B, 3 Whiteman, 


4A ‘*mixed claims commission’’ is a mixed arbitral tribunal with jurisdiction to 
determine all claims falling within categories’ enumerated in an agreement rather than 


5 Special Agreement for the Submission to Arbitration of Pecuniary Claims, signed 
at Washington on Aug. 18, 1910, 37 Stat. 1625; U. 8. Treaty Series, No. 573; 3 Red- 
mond, Treaties 2619 (1923); 5 A.J.I.L. Supp. 257 (1911). For a report of the work 
of the commission, see Nielsen, American and British Claims Arbitration (1926). 

6 Arts. 304 and 305, Annex 1-9, Treaty of Peace between the Allied and Associated 
Powers and Germany (Versailles Treaty), signed at Versailles on June 28, 1919, 3 
Redmond, Treaties 3329 at 3477-3478 (1923), 13 A.J.L.L. Supp. 326 (1919), established 
Mixed Arbitral Tribunals between each of the Allied and Associated Powers and 
Germany. The United States did not become a party to these articles of the Versailles 
Treaty. The Mixed Claims Commission, United States and Germany, decided war 
damage claims of American nationals. See the Agreement for a Mixed Commission, 
signed at Berlin Aug. 10, 1922, U. S. Treaty Series, No. 665; 3 Redmond, Treaties 


7 Arts. 256 and 257 with Annex, Treaty of Peace between the Allied and Associated 
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cla _.s between the United States and Mexico,® and claims between Panama 
and ...: United States.*° When the work of the United States-Mexican 
General Claims Commission remained uncompleted after two successive 
conventions which extended the existence of the Commission, and when 
practical difficulties beset the United States-Mexican Special Claims Com- 
mission, an en-bloc settlement of all claims was the only solution.* That 
settlement signaled disillusionment with mixed claims commissions. There- 
after, the major international claims settlements involving the United States 
were on a lump-sum basis. The very next settlement was one concluded on 
October 25, 1934, with Turkey. It provided for the payment of a lump 
sum of $1,300,000 to settle certain outstanding claims of American citizens 


against Turkey.’? 


Lump-Sum Settlement or International Adjudication 


A lump-sum settlement differs from international adjudication or settle- 
ment by the use of mixed claims commissions. A mixed claims commission 
is an international arbitral tribunal comprised of members of different 
nationalities and established by an agreement or a compromis for the pur- 
pose of adjudicating certain international claims generally presented on 
behalf of nationals by the state or states concerned.** Awards are made 
by the commission on the basis of evidence establishing a valid claim under 
the law and procedure prescribed in the compromis or under international 
law. A lump-sum settlement is an agreement to settle outstanding inter- 
national claims by the payment of a single amount arrived at by diplomatic 
negotiation between governments without resorting to international adjudi- 
eation.* A lump-sum settlement permits the state receiving the single 


Powers and Austria, signed at Saint-Germain-en-Laye Sept. 10, 1919. 3 Redmond, 
Treaties 3254-3255 (1923); 14 A.J.I.L. Supp. 140 (1920). 

8 Arts. 239 and 240 with Annex, Treaty of Peace between the Allied and Associated 
Powers and Hungary, signed at Trianon June 4, 1920. 3 Redmond, Treaties 3652-3654 
(1923); 15 A.J.I.L. Supp. 108 (1921). 

® General Claims Convention with Mexico, signed at Washington Sept. 8, 1923, 43 
Stat. 1730; U. S. Treaty Series, No. 678; 4 Trenwith, Treaties 4441 (1938); 18 
A.J.LL. Supp. 147 (1924); Special Claims Convention with Mexico, signed at Mexico 
City Sept. 10, 1923, 43 Stat. 1722; U. S. Treaty Series, No. 676; 4 Trenwith, Treaties 
4445 (1938); 18 A.J.I.L. Supp. 143 (1924). 

10 Hunt, American and Panamanian General Claims Arbitration under the Conven- 
tions between the United States and Panama of July 28, 1926, and December 17, 1932 
(1934). 

11 Convention Providing for En Bloc Settlement of Special Claims, signed at Mexico 
City April 24, 1934, 49 Stat. 3071; U. 8S. Treaty Series, No. 878; 4 Trenwith, Treaties 
4487 (1938); 30 A.J.I.L. Supp. 106 (1936). See Report to the Secretary of State, 
Special Mexican Claims Commission, for a summary of the domestic distribution of the 
amount received. 

12 Nielsen, American-Turkish Claims Settlement, Opinions and Report (1937). 

18 See Ralston, Law and Procedure of International Tribunals 5, 33 (rev. ed., 1926). 

14The device, used intermittently since 1802, has recently gained recognition as a 
means of settling claims against Communist countries whose political philosophy is 
cynical of international adjudication except when it can be used as a means to obtain 
a politically or economically desirable goal. Recent settlements include lump-sum 
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lump sum to distribute it among claimants under domestic procedures which 
may, of course, be guided by international law.** While the terms of a 
settlement agreement may prescribe international standards delimiting the 
claims settled, it is not a compromis. A lump-sum settlement resolves a 
dispute by negotiation, thus eliminating the function, normally served by a 
compromis, of consenting to international arbitration of a dispute, pro- 
viding a tribunal with jurisdiction over the dispute and specifying the 
law of the case.** The only function remaining after a lump-sum settlement 
is the distributing function, which becomes of paramount importance." 
If a fund received under a lump-sum settlement is insufficient to pay all 


agreements between France and Bulgaria, Norway and Bulgaria, Sweden and Bulgaria, 
the United Kingdom and Bulgaria, the United Kingdom and Czechoslovakia, the United 
Kingdom and France, the United Kingdom and Poland, the United Kingdom and 
Yugoslavia, the United States and Yugoslavia, the United States and Poland and, of 
course, the United States and Rumania. Negotiations are currently in process between 
the United States and Czechoslovakia and Bulgaria. 

15 In the Yugoslav claims program, the Foreign Claims Settlement Commission applied 
international law, for example, in distributing the lump sum received from Yugoslavia 
to eligible claimants with valid claims under the agreement as interpreted by inter- 
national law. See Settlement of Claims by the Foreign Claims Settlement Commission 
of the United States and its Predecessors 37, 133, 134 (1955). A valuable book soon to 
be published by the University of Syracuse Press on the subject of lump-sum settlements 
and their domestic distribution is Lillich, International Claims: Their Adjudication by 
National Commissions (to be published during 1961). 

16The Yugoslav Claims Settlement Agreement of July 19, 1948, has, however, been 
called a compromis, on the ground that it refers to an agency determining awards 
domestically and permits briefs to be filed by the Yugoslav Government to protect a 
reversionary interest in any fund left over. Coerper, ‘‘The Foreign Claims Settlement 
Commission and Judicial Review,’’ 50 A.J.I.L. 868 at 877 (1956). The Yugoslav settle- 
ment agreement certainly was not a compromis in the usual sense of that word. The 
reference to the domestic agency was ambiguous and uncertain and, significantly, the 
agreement explicitly settled all the claims in advance of domestic adjudication. Art. 1 
of the agreement stated that Yugoslavia paid $17,000,000 ‘‘in full settlement and dis- 
charge of all pecuniary claims . . . against the Government of Yugoslavia,’’ with excep- 
tions not important here. The reversionary interest Yugoslavia had in limiting the 
domestic adjudications could not affect the negotiated settlement which took the place 
of a compromis. Settlement of Pecuniary Claims against Yugoslavia, signed at Wash- 
ington July 19, 1948, 62 Stat. (3) 2658; T.I.A.S., No. 1803. Moreover, the agreement 
stated in Art. 8: 


‘*The funds payable to the Government of the United States under Article 1 of this 
Agreement shall be distributed to the Government of the United States and among the 
several claimants, respectively, in accordance with such methods of distribution as may 
be adopted by the Government of the United States. Any determinations with respect 
to the validity or amounts of individual claims which may be made by the agency estab- 
lished or otherwise designated by the Government of the United States to adjudicate such 
claims shall be final and binding.’’ (Emphasis added.) 


While the last sentence of Art. 8 refers to some type of adjudication, it must be re- 
membered that the claims were already settled and that the final and binding provision 
was inserted to make certain the amounts of the individual awards to be paid from the 
lump sum. That was a distribution function, however, not an international adjudication 
function. Coerper, in fact, examined this distinction in an earlier part of his article, 
loc. cit. above, at 873. See also Clark, Opinion in re Distribution of the Alsop Award 
(1912), 7 A.J.LL, 382 (1913). 17 Clark, ibid. ; Coerper, loc. cit. 
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awards rendered according to domestie determinations, awardees usually 
share in the fund in a pro rata or equitable manner.** 


Claims after World War II 


In the post-World-War-II period thousands of American nationals suf- 
fered loss of property they owned in Eastern European countries when 
the Communist regimes in those countries nationalized private property 
extensively and failed to provide fair compensation.?® Other claims arose 
when Bulgaria, Rumania and Hungary failed to meet obligations assumed 
in the respective Treaties of Peace between the Allies and each of those 
countries. American claimants have relied by necessity either on the diplo- 
matic intervention of the United States Government or on domestic legisla- 
tion to obtain compensation. Congress has enacted legislation vesting 
certain assets in the United States belonging to Eastern European countries 
and has authorized payment of specified claims from the proceeds of the 
liquidation of those assets.*° Regarding diplomatic intervention, the De- 
partment of State has obtained three en-bloc settlements similar to lump- 
sum settlements obtained by some Western European countries.”* The 
first lump sum paid to the United States was that paid by Yugoslavia 
under the terms of the agreement of July 19, 1948.2. More recently, agree- 
ments with Rumania on March 30, 1960, and with Poland on July 16, 
1960,”* have provided en-bloc settlements of claims against those countries. 

A unique feature of the Rumanian agreement, and one which has no 
historic counterpart, is that the lump-sum settlement agreement followed 
rather than preceded the domestic claims program which distributed the 
liquidated Rumanian assets. This peculiar situation must be analyzed 
carefully, for the liquidation and distribution of Rumanian vested assets 
authorized by Congress restricted and confined the subsequent diplomatic 


18 Table II of Appendix B, 3 Whiteman, op. cit. note 3 above, lists the amounts 
of en-bloc settlements, the amounts claimed before domestic commissions, the amounts of 
the awards rendered and the percentage of recovery in cases where damages were 
allowed. An equitable arrangement has been used to compensate in full awards up to 
$1,000 and to pay $1,000 on all other awards prior to apportioning the remainder of the 
fund on a ratable basis. See Sec. 8, Title I, of the International Claims Settlement 
Act of 1949, as amended, 22 U.S.C. § 1627 (¢) (1958). 

19 See generally, Doman, ‘‘ Postwar Nationalization of Foreign Property in Europe,’’ 
48 Col. Law Rev. 1148 (1948). See also note 57 below. 

20 Titles II and III of the International Claims Settlement Act of 1949, as amended, 
22 U.S.C., Ch. 21, subchs. II and III. Executive Order No. 10644, Nov. 8, 1955, 20 Fed. 
Reg. 8363, authorized the Attorney General to perform the functions granted to the 
President under the statute to liquidate Bulgarian, Hungarian and Rumanian property. 
An article on the subject, published before this action took place, is one by Rubin, ‘‘ The 
Almost-Forgotten Claimant: American Citizens’ Property Rights Violated,’’ 40 A.B.A.J. 
961 (1954). 21 See note 14 above. 

22 62 Stat. (3) 2658; T.I.A.S., No. 1803. 

23 T.1.A.8S., No. 4451; Dept. of State Press Release No. 159 of March 30, 1960; 54 
A.J.LL. 742 (1960). 

24 T.1.A.S., No. 4545; Dept. of State Press Release No. 395 of July 16, 1960; 43 Dept. 
of State Bulletin 226 (1960); 55 A.J.I.L. 540 (1961). 
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discussions regarding final settlement. The Polish agreement was more in 
the tradition of the Yugoslav agreement, and related to claims arising 
from the taking of American property by Poland. The Rumanian agree- 
ment attempted to settle three kinds of claims: claims arising from property 
takings, war damages for which compensation should have been paid under 
the Treaty of Peace with Rumania, and certain contractual obligations. 

A further comparison is important. Although most, if not all, claims 
under the Rumanian agreement have already been decided pursuant to an 
Act of Congress, the Polish claims are now being presented to the Foreign 
Claims Settlement Commission, the domestic commission competent to 
receive and determine them domestically. The Rumanian agreement merits 
analysis, not only for the benefit of private claimants involved, but also 
for a general understanding of technical, concrete experience in settling 
international disputes in a day when the chief talk revolves about grandiose 
schemes of the rule of law. This article is limited to an analysis of the 
Rumanian agreement and its scope and a comparison with the provisions 
of the domestic law which authorized the determination and payment of 
claims against Rumania. 


II. BacKGRoUND OF THE AGREEMENT WITH RUMANIA 


When negotiations began between the United States and Rumania on 
November 16, 1959,* for the purpose of arriving at a settlement of claims, 
few international lawyers or students of international claims gave much 
hope that a satisfactory agreement would be concluded or that the 
Rumanian Government would offer to pay a substantial lump sum in settle- 
ment of the outstanding claims. 


Amount of Claims 


Most claimants had obtained awards from the Foreign Claims Settlement 
Commission of the United States under Public Law 285, 84th Congress,”* 
approved by the President on August 9, 1955, by which proceeds of certain 
vested Rumanian assets in the United States were to be distributed to 
American nationals having claims against Rumania.** However, the 498 
awards rendered in the amount of $84,729,291, including $60,011,348 prin- 
cipal and $24,717,943 interest,?* were inadequately covered by the fund of 


25 Dept. of State Press Release No. 778, Nov. 6, 1959. 

26 69 Stat. 562 (1955); 22 U.S.C. § 1641 (1958). 

27 The vesting of Rumanian assets which had remained blocked in the United States 
since World War II was authorized by Art. 27 of the Treaty of Peace with Rumania, 
signed at Paris Feb. 10, 1947, and in foree Sept. 15, 1947, 61 Stat. (2) 1757, T.LAS., 
No. 1649; 42 A.J.I.L. Supp. 252 (1948). Such provision permitted each of the Allied 
Powers to take any action with respect to Rumanian property within its territory ‘‘and 
to apply such property or the proceeds thereof to such purposes as it may desire, within 
the limits of its claims and those of its nationals against Rumania or Rumanian na- 
tionals, including debts, other than claims fully satisfied under other Articles of the 
present Treaty.’’ 

28 Foreign Claims Settlement Commission of the United States, Eleventh Semiannual 
Report to the Congress for the Period Ending December 31, 1959, at 1 (1960). 
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about $22,026,370 realized from vested assets.2® It seemed quite unlikely 
that an Eastern European Communist state would acknowledge or agree to 
settle its international liabilities to American nationals for the unpaid bal- 
ance in principal and interest calculated in domestic terms at over 62 
million dollars. 

On March 30, 1960, when the United States and Rumania concluded a 
settlement agreement, a lump sum of $24,526,370 was accepted as the final 
settlement of the total claims against Rumania, which, with interest, 
amounted to nearly 85 million dollars.*° The lump sum is made up of the 
proceeds of the vested Rumanian assets together with an additional 2.5 
million dollars payable in five installments between July 1, 1960, and 
July 1, 1964. 


Alternatives in Settling International Claims 


Seeming to confirm predictions that substantial lump-sum settlements 
cannot be negotiated with Communist countries without economic or politi- 
cal leverage or without concessions from the United States which indirectly 
subsidize the claims settlements, the agreement of March 30, 1960, squarely 
presents the alternatives in negotiating future lump-sum settlements: * 
Should the United States take a pessimistic view that economic relationships 
with Communist countries are not bound to improve appreciably without 
United States concessions and, consequently, that it is best to take advantage 
of any kind of decent offer of payment before a change for the worse 
removes all hope of settlement? Or should the view be optimistic, that 
at some point in the future the United States will be in a more favorable 
bargaining position and that it is therefore desirable to await an advantage. 
Also to be considered is the restiveness of American claimants who are eager 
to obtain compensation as soon as possible for their just claims. Naturally 
the international policies of the United States Government may urge solu- 
tions to problems for many reasons, only one of which is the enforcement 
of obligations under international law. These polyangled reasons in a free, 
empirical society never make negotiations easy and often encourage 
pragmatic solutions. But if all the varied forces behind a settlement of 
international claims are never quite known, it is nevertheless necessary 
to consider the results and what they imply. 


III. INTERNATIONAL CLAIMS AGAINST RUMANIA UNDER 
Domestic LEGISLATION 


In 1955 Public Law 285 ** added two new titles to the International 
Claims Settlement Act of 1949, as amended,* authorizing the vesting of 
certain Bulgarian, Hungarian and Rumanian property in the United 
States (Title II) and the payment of claims against Bulgaria, Hungary, 

29 Loc. cit. note 1 above. 80 Ibid. 

81 For a subsequent lump-sum settlement see the Agreement between the United States 
and Poland of July 16, 1960, loc. cit. note 24 above; and Rode, 55 A.J.I.L. 452 (1961). 

82 69 Stat. 562 (1955) ; 22 U.S.C. § 1641 (1958). 

83 64 Stat. 12 (1950); 22 U.S.C. § 1621 (1958). S. 1987 was introduced on May 29, 
1961, to provide, inter alia, for adjudication of certain claims arising between the date 
of the statute and the date of the agreement. 
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Rumania, Italy and the Soviet Union (Title III). The Foreign Claims 
Settlement Commission of the United States received and determined the 
various claims for which provision was made, and completed the programs 
within the statutory time limit.** It submitted a report to the Congress 
at that time.*® The report included a summary of the Commission’s activi- 
ties and some of the more important decisions of the Commission. Awards 
were certified to the United States Treasury which issued payment accord- 
ing to the statutory formula. The entire program proceeded under domestic 
legislation and operated on the premise that vested assets formerly be- 
longing to Bulgaria, Hungary and Rumania were available to pay the inter- 
national obligations which had been ignored by each of those countries.** 
Three categories of claims of American nationals against Rumania were 
determined under Title III of the new law: treaty claims, nationalization 
or other claims arising from takings, and claims arising out of certain 
matured contractual obligations.** The agreement with Rumania settled 
claims of nationals of the United States arising in each of the above cate- 
gories. However, because this settlement was first preceded by a domestic 
elaims program, there are several notable differences in meaning between 
the agreement and the domestic law. While the Rumanian experience may 
be useful if other similar settlements are made,** it should also serve as 
an example of the increasingly complex nature of lump-sum settlements. 
For comparative purposes the eligibility requirements of nationality and 


84 Sec. 316, Public Law 285, 84th Cong., 69 Stat. 574 (1955) ; 22 U.S.C. § 16410 (1958). 
That section limited the Commission to a four-year period for completing its determina- 
tion of claims presented under Sec. 303. 

85 Foreign Claims Settlement Commission of the United States, Tenth Semiannual Re- 
port to the Congress for the Period Ending June 30, 1959 (1960). 

86H. Rep. No. 624, 84th Cong., Ist Sess., at 3 (1955). 

87 The applicable portions of the law are: 

‘¢The Commission shall receive and determine in accordance with applicable substantive 
law, including international law, the validity and amounts of claims of nationals of 
the United States against the Governments of Bulgaria, Hungary, and Rumania, or any 
of them, arising out of the failure to— 

**(1) restore or pay compensation for property of nationals of the United States as 
required by article 23 of the treaty of peace with Bulgaria, articles 26 and 27 of the 
treaty of peace with Hungary, and articles 24 and 25 of the treaty of peace with 
Rumania. Awards under this paragraph shall be in amounts not to exceed two-thirds of 
the loss or damage actually sustained ; 

‘*(2) pay effective compensation for the nationalization, compulsory liquidation, or 
other taking, prior to August 9, 1955, of property of nationals of the United States in 
Bulgaria, Hungary, and Rumania; and 

‘*(3) meet obligations expressed in currency of the United States arising out of con- 
tractual or other rights acquired by nationals of the United States prior to April 24, 
1941, in the case of Bulgaria, and prior to September 1, 1939, in the case of Hungary 
and Rumania, and which became payable prior to September 15, 1947.’’ 22 U.S.C. 
§ 1641b (1958). 

8 In addition to Rumania, Bulgaria, Hungary and the U.S.8.R., present law authorizes 
the Foreign Claims Settlement Commission of the United States to make awards to 
American claimants against Czechoslovakia under Public Law 85-604, 85th Cong. 
Claims against Italy under Publie Law 285 were paid from a lump sum paid by the 
Government of Italy under the terms of the so-called Lombardo Agreement, 42 A.J.I.L. 
Supp. 146 (1948). 
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ownership imposed by domestic law should be kept constantly in mind. 
Claims under Public Law 285 must have been continuously owned by 
nationals of the United States from the date of the wrong to the date the 
claim was presented. A ‘‘national of the United States’’ is defined to be 
either a natural person who is a citizen or who owes permanent allegiance 
to the United States, or a legal person organized under United States law 
if more than 50 percent interest is owned by nationals of the United States 
who are natural persons.*® The Foreign Claims Settlement Commission 
has held that under Public Law 285 the principle of continuous nationality 
applies irrespective of whether the claimant was entitled as a ‘‘United 
Nations national’’ to war damage compensation under the Treaty of Peace 
with Rumania.*® Thus, a claim may have been owned continuously by a 
United Nations national under the Treaty of Peace, but might not have 
been owned continuously by an American national because he may have had 
the nationality of, for example, France on the date of the Armistice with 
Rumania. 

Concerning the ownership requirements in corporate claims, at first the 
International Claims Settlement Act required 25 percent American interest 
in a non-United States corporation suffering direct loss as a condition to 
a claim by an American shareholder.*t Later, that requirement was 


so‘... (A) a natural person who is a citizen of the United States, or who owes 
permanent allegiance to the United States, and (B) a corporation or other legal entity 
which is organized under the laws of the United States, any State or Territory thereof, 
or the District of Columbia, if natural persons who are nationals of the United States 
own, directly or indirectly, more than 50 per centum of the outstanding capital stock or 
other beneficial interest in such legal entity. It does not include aliens.’’ 69 Stat. 570 
(1955) ; 22 U.S.C. § 1641(2) (1958). 

This provision was incorporated in the Rumanian agreement as part of Art. II, secs. 
(a) and (b), which state that the claims to which reference is made in the agreement 
are those which are: 

**(a) directly owned by individuals who were nationals of the United States of 
America (for this purpose ownership through a partnership or an unincorporated as- 
sociation being considered direct ownership) ; 

**(b) directly owned by a corporation or other legal entity organized under the laws 
of the United States of America or a constituent state or other political entity thereof, 
if more than fifty per centum of the outstanding capital stock or other beneficial in- 
terest in such legal entity was owned directly or indirectly by natural persons who were 
nationals of the United States of America.’’ 

40 Claim of Margot Factor, Dec. No. Rum-30, loc. cit. note 35 above, at 99. The 
Claims Settlement Agreement with Rumania states that for purposes of paying treaty 
claims the term ‘‘nationals of the United States of America’’ refers to nationals who 
possessed U. S. nationality on both Sept. 12, 1944, the date of the Armistice with 
Rumania, and on Sept. 15, 1947, the effective date of the Treaty of Peace with Rumania. 

41‘*(b) A claim based upon an interest, direct or indirect, in a corporation or other 
legal entity which directly suffered the loss with respect to which the claim is asserted, 
but which was not a national of the United States at the time of the loss, shall be acted 
upon without regard to the nationality of such legal entity if at the time of the loss at 
least 25 per centum of the outstanding capital stock or other beneficial interest in such 
entity was owned, directly or indirectly, by natural persons who were nationals of the 
United States.’’ 69 Stat. 573 (1955); 22 U.S.C. § 1641 j(b) (1958). 

This provision as amended in 1958 was incorporated in the Claims Settlement Agree- 
ment with Rumania as Art. II, secs. (a) and (c), the latter of which limited indirect 
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amended to apply only to claims based on indirect interests.** Claims 
based on direct ownership interests by nationals of the United States in 
nationalized corporations would be considered irrespective of the ratio of 
total United States interest in the corporations. Claims by nationals of 
the United States owning a direct interest in nationalized corporations with 
less than 25 percent total United States ownership interest, which pre- 
viously had been denied,** were redetermined on the basis of the amend- 
ment. Claims based on indirect United States ownership interest, such as 
the taking of property of a foreign corporation, still required 25 percent 
of the beneficial ownership in the corporation suffering the loss to be in 
nationals of the United States who were natural persons. 


IV. Cuarms Serre By RuMANIAN CLaims AGREEMENT 


There is no doubt that the United States Government has the power to 
enter into lump-sum settlements with foreign governments and to settle 
claims of its nationals as delineated in a settlement agreement between the 
two governments.** If claims of United States nationals are settled by 
such agreements, the United States is not obligated legally to compensate 
its nationals for any difference between the actual loss and any amount 
received from the distribution of a lump sum.*® Where distribution may 


claims to those: ‘‘(¢) indirectly owned by individuals or corporations within sub- 
paragraphs (a) or (b) of this Article through interests, totalling twenty-five per centum 
or more, in a Rumanian legal entity.’’ See loc. cit. note 39 above, for sec. (a). 

Note the disparity between the indirect rights of individuals under the agreement 
and under the statute. The statute grants rights to recover for indirect loss in a non- 
U. 8. corporation with 25 percent American beneficial ownership interest. The agree- 
ment is narrower, limiting the eligibility to persons with indirect interests in Rumanian 
corporations. Thus, if a claimant with an interest in a German corporation, for ex- 
ample, has an award under the statute, could other awardees bring an action to prevent 
the Secretary of the Treasury from paying any additional amounts to the former 
awardee on the theory that to do so would constitute a breach of the international agree- 
ment and deplete the available fund? If that action prevailed, would the claimant have 
a claim against the United States under the theory of Seery v. U. 8., 127 Fed. Supp. 
601 (Ct. Cl, 1955) for compensation for the taking of an acquired right without due 
process of law? See Ely, ‘‘A Hidden Hole in the Fifth Amendment: Treaty Power 
versus Property Rights: A Substitute for the Bricker Amendment,’’ in Hearings before 
a Subcommittee of the Committee on the Judiciary, U. S. Senate, 84th Cong., 1st Sess., 
on 8.J. Res. 1, at 920 (1955). 

4272 Stat. 527 (1955); 22 U.S.C. § 1641 j(b) (1958). This amendment was in- 
corporated in the agreement as part of Art. II, secs. (a) and (c), loc. cit. notes 39 and 
41, above. 

48 See Claim of Eugene L. Garbaty, Dec. No. Rum-13, loc. cit. note 35 above, at 93. 

44A state is under no legal obligation to its nationals in the international settlement 
of claims of those nationals. Any amount received seems legally to be a national fund 
on which no claimant has a lien. See Nielsen, American-Turkish Claims Settlement, 
Opinions and Report 4-5 (1937). See also LaAbra Silver Mining Co. v. U. 8., 175 
U. 8. 423; Frelinghuysen v. Key, 110 U. 8. 63; Williams v. Heard, 140 U. 8. 529. The 
U. 8. Supreme Court in the foregoing cases emphasized that claims espoused by govern- 
ments on behalf of nationals are international claims and are settled between govern- 
ments, 

‘SIbid. In the ‘‘ Alabama’’ claims settlement with Great Britain, the U. 8. Supreme 
Court clarified the nature of the settlement in two cases. In each of them it was held 
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partially have taken place domestically from proceeds of vested assets at a 
time prior to a lump-sum settlement, there is no reason for a different rule. 
It would be useful, therefore, to enumerate the categories of claims settled 
by the Rumanian agreement and to compare them with claims allowed 
under Public Law 285. As this is done, however, one perceives that there 
are several categories of possible claims uncompensated by Public Law 
285, which the United States agreed not to present, and in one situation a 
right given by Public Law 285, in theory, at least, which was not given 
by the agreement.* 

The possible categories of recipients are: (1) awardees under the Ru- 
manian claims program of Public Law 285, and (2) persons whose claims 
were not included within Public Law 285, but were settled by the agree- 
ment. Although the Secretary of State has authority to distribute an 
award paid by a foreign government,*’ if he acted under that authority 


that the fund was awarded to the United States as a nation and that the United States 
had no legal or equitable obligation to pay the proceeds to the claimants. The Congress, 
however, chose to distribute the money among the claimants with valid claims. U. 8. v. 
Weld, 127 U. 8. 51 (1888); Williams v. Heard, 140 U. S. 529 (1891). In the latter 
decision the Supreme Court said: 

‘*The fund was at all events, a national fund, to be distributed by Congress as it saw 
fit. True, as citizens of the United States had suffered in person and property by reason 
of the acts of the Confederate cruisers, and as justice demanded that such losses should 
be made good by the Government of Great Britain, the most natural disposition of the 
fund that could be made by Congress was in the payment of such losses. But no in- 
dividual claimant had, as a matter of strict legal or equitable right, any lien upon the 
fund award, nor was Congress under any legal or equitable obligation to pay any claim 
out of the proceeds of that fund.’’ 

See also Meade v. U. S., 2 Ct. Cl. 275 (1866), aff’d. 9 Wall. 691 (1869); Gray ». 
U. 8., 21 Ct. Cl. 340 (1886). It was held in the Meade case that the decision of the 
commission set up to distribute a sum provided in an international settlement was final 
and not reviewable in the Supreme Court. In the Gray case, the Court of Claims indi- 
cated that a person whose claim has been waived by his government has a right against 
that government, especially under the U. 8. Constitution, although ‘‘a right often exists 
where there is no remedy, and a not infrequent illustration of this is found in the rela- 
tion of the subject to his sovereign, the citizen to his government.’’ In Haas v. 
Humphrey, 246 F. 2d 682 (D. C. Cir.), cert. denied, 355 U. S. 854 (1957), the contention 
was made that the U. 8S. Government, in settling the claimant’s rights against Yugo- 
slavia without his consent, took private property without due process. However, the 
court refused jurisdiction on grounds that the decision of the Foreign Claims Settlement 
Commission of the United States was final in distributing to claimants a lump sum re- 
ceived by the United States in full settlement of claims of American nationals against 
Yugoslavia, and that there was no indication of a violation of procedural due process. 

46 See note 41 above. 

47 The first payment was due on July 1, 1960, and was paid. The next payment is due 
of July 1, 1961, and the last payment of five annual installments is due on July 1, 1964. 
31 U.S.C. § 547 (1958) reads: 

‘* All moneys received by the Secretary of State from foreign governments and other 
sources, in trust for citizens of the United States or others, shall be deposited and 
covered into the Treasury. 

‘*The Secretary of State shall determine the amounts due claimants, respectively, from 
each of such trust funds, and certify the same to the Secretary of the Treasury, who 
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in distributing the balance of the Rumanian lump sum when received, there 
may be problems of possible conflict with the pre-agreement distribution 
authorized by the Congress under Public Law 285. 

The three types of claims settled were: claims of American nationals 
arising under the Treaty of Peace with Rumania, claims arising from the 
nationalization or other taking of property of American nationals prior 
to March 30, 1960, and those arising from certain defaulted contractual 
obligations.*® While theoretically the agreement created some interstices 
resulting because it was broader than the earlier domestic law, the practical 
results indicated that any claims falling in the interstitial areas were de 
minimis. 


Treaty Claims 


The treaty claims settled by the agreement arise from Articles 24 and 
25 of the Treaty of Peace with Rumania. Article 24 provides for the 
restoration of all legal rights and interests in Rumania of United Nations 
nationals as they existed on September 1, 1939, and for the return of all 
property in Rumania of United Nations nationals as it existed on the date 
of the treaty. Furthermore, the Rumanian Government is responsible for 
compensating United Nations nationals, whose property was damaged or 
lost as a result of the war and cannot be restored, ‘‘to the extent of two- 
thirds of the sum necessary at the date of payment, to purchase similar 
property or to make good the loss suffered.’’** Article 25 obligates 
Rumania to restore or grant compensation for property, rights and in- 


shall, upon the presentation of the certificates of the Secretary of State, pay the amounts 
so found to be due. 

‘*Each of the trust funds covered into the Treasury as aforesaid is appropriated for 
the payment to the ascertained beneficiaries thereof of the certificates provided for in 
this section. (Feb. 27, 1896, ch. 34, 29 Stat. 32.) ’’ 

48 Loc. cit. note 26 above. Par. 1 of Art. I of the agreement reads: 

‘*(1) The Government of the United States of America and the Government of the 
Rumanian People’s Republic agree that the lump sum of $24,526, 370, as specified in 
Article ITI, will constitute full and final settlement and discharge of the claims described 
below: 

(a) Claims for the restoration of, or payment of compensation for, property, rights 
and interests of nationals of the United States of America, as specified in Articles 24 
and 25 of the Treaty of Peace with Rumania which entered into force on September 15, 
1947. 

‘*(b) Claims for the nationalization, compulsory liquidation, or other taking, prior 
to the date of this Agreement of property, rights and interests of nationals of the United 
States of America in Rumania; and 

“‘(e) Claims predicated upon obligations expressed in currency of the United States of 
America arising out of contractual or other rights acquired by nationals of the United 
States of America prior to September 1, 1939, and which became payable prior to 
September 15, 1947.’’ 

“Treaty of Peace with Roumania, signed at Paris Feb. 10, 1947 (in force Sept. 15, 
mols Art. 24, pars. 1 and 4. 42 A.J.I.L. Supp. 259 (1948); T.I.A.S., No. 1649, at 

53. 
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terests of persons who had been deprived of such property by sequestration, 
confiscation or control because of race or religion of the owners. 
Under Article 24, the term ‘‘United Nations nationals’’ means 


individuals who are nationals of any of the United Nations, or 
corporations or associations organised under the laws of any of the 
United Nations, at the coming into force of the present Treaty, pro- 
vided that the said individuals, corporations or associations also had 
this status at the date of the Armistice with Roumania.™ 


Also included within the term were ‘‘all individuals, corporations or as- 
sociations which, under the laws in force in Roumania during the war, 
have been treated as enemy.’’*? Rumania made no attempt to fulfill the 
foregoing treaty obligation."* Accordingly, certain Rumanian assets in the 
United States were not returned, as assets were, for example, in the case of 
Italy.°** While the compensation provisions of the Treaties of Peace with 
Italy, Rumania, Hungary and Bulgaria were similar,®® only Italy has 
honored those obligations. 

Some valid treaty claims may have been settled by the agreement but 
were not considered under Public Law 285. This possibility may be found 
in certain claims of nationals of the United States which were based on 
interests in legal entities whose property was lost or damaged during the 
war. Corporations or juridical persons qualify as United Nations na- 
tionals under the Treaty of Peace if they were organized in the territory 
of one of the United Nations. As pointed out previously, Public Law 
285 requires any corporation or juridical person organized in the United 
States to have 50 percent of its stock owned by natural American nationals 
before it is eligible to claim under Public Law 285. Thus, a United States 
corporation with 49 percent United States ownership interest would be an 


50 Art. 25. Ibid. at 54. 51 Art. 24, par. 9(a). Ibid. at 55. 

52 Ibid. 

58 Although a U. 8S. representative was sent from the United States to Bucharest in 
1948 and remained until 1950, attempts to evoke a response from the Rumanian Govern- 
ment regarding its treaty obligations were futile. 

54 By the so-called ‘‘Lombardo Agreement’’ Italy paid the United States $5,000,000 
for the compensation of war damage claims of American nationals against Italy for 
which provision was not made in the Treaty of Peace with Italy. ‘See Art. II of the 
Memorandum of Understanding with Italy, signed at Washington on August 14, 1947, 
T.LA.S., No. 1757, at 32; 42 A.J.I.L. Supp. 152 at 154 (1948). Those claims were de- 
termined by the U. 8. Foreign Claims Settlement Commission pursuant to Sec. 304 of 
Public Law 285, which also established the Bulgarian, Hungarian and Rumanian claims 
program in Sec. 303. In return for the payment of the lump sum by Italy, the United 
States released enemy assets and blocked accounts, permitting a return to Italy. Art. I 
of the Memorandum of Understanding, cited above, and Annex I thereof set forth the 
details of the release of Italian property. The obligations of Italy under the Treaty of 
Peace have consistently been honored with respect to U. N. nationals, and Italy has 
paid treaty claims in good faith. All disputes arising under the Treaty of Peace have 
gone to the U. S.-Italian Conciliation Commission, established under Art. 83 of that 
treaty. However, see Kane, ‘‘Some Unresolved Problems Regarding War Damage 
Claims under Article 78 of the Treaty of Peace with Italy,’’ 45 A.J.I.L. 357 (1951). 

55 They were all drafted simultaneously at the Paris Peace Conference in 1946. See 
Paris Peace Conference, 1946 (Dept. of State Pub. No. 2868). 


BE 
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eligible claimant under the Treaty of Peace but not under Public Law 285 
as incorporated in the settlement agreement. The gap is filled partially, 
though not entirely, by the provision in Public Law 285 which pierces 
the corporate veil to allow an indirect claim of a national of the United 
States based on war damage to property of a corporation not technically 
a national of the United States if 25 percent of the stock is beneficially 
owned by nationals of the United States. However, in contrast with this 
25 percent ownership requirement, the Treaty of Peace did not require 
United Nations nationals to own any minimum interest in non-United 
Nations corporations as a condition to compensation. Any United Nations 
national had a right on the basis of the Treaty of Peace to receive pro rata 
compensation for property indirectly owned, so long as the corporation 
directly owning the property did not qualify as a United Nations corpora- 
tion. Consequently, under Public Law 285 all United States corporations 
having less than 50 percent United States ownership and persons who are 
nationals of the United States having interests in corporations with less 
than 25 percent direct or indirect United States ownership interest were 
ineligible to be compensated for treaty claims, even though both types of 
claimants were eligible under the treaty. 

Comparing the foregoing domestic law with the settlement agreement, 
which necessarily incorporates the nationality and ownership provisions 
of Public Law 285, it is evident that any United States claimants with 
rights under the Treaty of Peace can receive nothing more than was 
provided under that law. Most treaty claims were determined under 
Public Law 285 by the Foreign Claims Settlement Commission, or its 
predecessor, in advance of the settlement agreement. If there are any 
treaty claimants who were ineligible under Public Law 285, the agreement 
should not be used as an argument to seek any greater rights than Congress 
has already provided after careful consideration. The United States 
specifically agreed in Article IV of the settlement agreement not to espouse 
claims of nationals of the United States within the claims categories set 
forth in the agreement and Public Law 285, irrespective of whether claim- 
ants were eligible or not under the provisions relating to nationality and 
ownership of claims.** 

A ecapsulized comparison is that the Treaty of Peace was broader in its 
eligibility requirements than Public Law 285 and the agreement following 
its general policy. The resulting theoretical gap between the claims actu- 
ally determined and the possible claims which were settled but not 
previously determined may be justified on the ground that American na- 


56 Article IV of the Agreement states: 

‘‘As from the date of this Agreement, the Government of the United States of 
America will not pursue or present to the Government of the Rumanian People’s Re- 
public claims falling within the categories set forth in paragraph (1) of Article I of 
this Agreement, without regard to whether the claimants qualify under paragraph (2) of 
Article I and Article II of this Agreement, or claims predicated upon obligations ex- 
pressed in other than currency of the United States of America arising out of con- 
tractual or other rights acquired and payable prior to the date of this Agreement.’’ 
(Emphasis added.) 
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tionals in all claims categories should be treated equally. Equality of 
treatment is not accomplished by allowing more favorable eligibility re- 
quirements for treaty claimants than for claimants whose property was 
taken without compensation. The reasonableness of equal treatment under 
United States law is more apparent after simple calculations show that none 
of the claimants will receive full compensation. As a practical matter, 
though, there are probably very few claims falling between the broad 
eligibility requirements of the treaty and the more strict requirements of 
the law and agreement. This analysis has been suggested only as an at- 
tempt to understand the problems inherent in settlement agreements which 
follow rather than precede domestic adjudications. 


Nationalization Claims 


The agreement of March 30, 1960, also settled all claims arising from 
the nationalization or other taking of property, rights and interests of 
American nationals in Rumania prior to the date of the agreement. Fol- 
lowing the war, Rumania and other Eastern European countries national- 
ized privately owned property extensively.*7 When, in addition to flouting 
the compensation provisions of the Treaty of Peace, Rumania did not pay 
compensation for the taking of United States property, the Government 
of the United States decided to retain Rumanian assets vested under the 
Trading with the Enemy Act ** and blocked under Executive Order 8389 
of April 10, 1940.°° The United States was under no international obliga- 
tion to return Rumanian assets or to unblock them, for the Treaty of Peace 
permitted the United States to use such assets for the payment of certain 
claims against Rumania arising out of the war or otherwise. To what 
extent they should be used to pay nationalization claims presented another 


57 See generally: Doman, ‘‘Compensation for Nationalised Property in Post-War 
Europe,’’ 3 Int. Law. Q. 323-342 (1950); ‘‘Post-War Nationalization of Foreign 
Property in Europe,’’ 48 Col. Law Rev. 1148 (1948); Drucker, 36 Grotius Society 
Transactions 75 (1951); Friedman, Expropriation in International Law (1953); 
Gutteridge, ‘‘ Expropriation and Nationalization in Hungary, Bulgaria and Rumania,’’ 
1 Int. and Comp. Law Q. 14-28 (1952); Herman, ‘‘War Damage and Nationalization in 
Eastern Europe,’’ 16 Law & Contemporary Problems 498 (1951); Rado, ‘‘ Czechoslovak 
Nationalization Decrees: Some International -Aspects,’’ 41 A.J.I.L. 795-806 (1947); Re, 
Foreign Confiscations (1951); Sharp, Nationalisation of Key Industries in Eastern 
Europe (1946); Wortley, Expropriation in International Law (1959). 

58 40 Stat. 411; 50 App. U.S.C. $$ 1-39 (1958). 

595 Fed. Reg. 1400 (1940). 

60 Art. 27 of the Treaty of Peace with Rumania, cited note 27 above, at 56-57, pro- 
vides for the retention and disposition of Rumanian assets in the territory of the Allied 
Powers. Par. 1 of that article states: 

‘*1. Each of the Allied and Associated Powers shall have the right to seize, retain, 
liquidate or take any other action with respect to all property, rights and interests which 
at the coming into force of the present Treaty are within its territory and belong to 
Roumania or to Roumanian nationals, and to apply such property or the proceeds thereof 
to such purposes as it may desire, within the limits of its claims and those of its na- 
tionals against Roumania or Roumanian nationals, including debts, other than claims 
fully satisfied under other Articles of the present Treaty. All Roumanian property, or 
the proceeds thereof, in excess of the amount of such claims, shall be returned.’’ 


at- 
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question. The original bill introduced and passed in the House of Repre- 
sentatives limited payment of nationalization claims to those arising prior 
to the effective date of the treaty, September 15, 1947, on the theory that 
while most nationalizations took place after that date, it would be unfair 
to war damage claimants to use enemy assets to pay claims which had 
not arisen at the time the Treaty of Peace was effective.*t However, the 
bill was amended in the Senate and finally approved, as amended, to permit 
awards to be made with respect to nationalization claims arising after 
September 15, 1947, and before August 9, 1955, the date the Act was 
approved by the President.* 

The agreement not only settled claims of nationals of the United States 
based on the nationalization or other taking by the Rumanian Government 
of property owned by those nationals prior to August 9, 1955, but also 
settled similar claims which arose from August 9, 1955, to March 30, 1960, 
the date of the settlement agreement. Although claims arising prior to 
August 9, 1955, were determined by the Foreign Claims Settlement Com- 
mission under Public Law 285, very few claims have arisen after that date. 

Concerning the scope of the settlement agreement and its relationship 
to claims based on nationalization or other taking, there is another problem 
which raises the interesting question of a possible conflict in interpretation 
of international law by the Foreign Claims Settlement Commission, a do- 
mestic agency, and by the United States Department of State, the Depart- 
ment charged with the conduct of foreign affairs. Which view should 
prevail in ascertaining the scope of the settlement agreement under discus- 
sion, that is worded almost identically with the domestic legislation under 
which claims were decided in advance of the international settlement agree- 
ment? A specific example illustrating the conflict is the determination 
by the Commission that, under Public Law 285, debts of nationalized con- 
cerns, secured or unsecured by mortgages, were not ‘‘taken’’ by the 
Rumanian Government by the nationalization of the corporations concerned. 
Consequently, holders of mortgages and unsecured creditors did not have 
valid claims under the domestic claims program.** The Commission was 
admonished by the statute to apply ‘‘applicable substantive law, including 
international law.’’ It is, of course,.recognized that the liability of 


61H. Rep. 624, 84th Cong., Ist Sess. 13 (1955). 

62 Sec. 303(2), Public Law 285, cited note 32 above. 

63 Universal Oil Products Co., Claim No. Rum-30,531, Dee. No. Rum-547, loc. cit. note 
35 above, at 117 (1958); European Mortgage Series B Corporation, Claim No. Hung- 
22,020, Dec. No. Hung-1,605, ibid. at 72. In the latter claim, Commissioner Pearl Carter 
Pace wrote a dissent which appears to reflect the correct rule of international law, that 
a secured creditor interest constitutes an interest in property which may be taken when 
the debtor corporation is nationalized. Ibid. at 78. In support of the dissent, see 
Claim of Joseph and Liana Mention, Docket No. Y-435, Settlement of Claims by the 
F.C.S.C. of the United States and its Predecessors 92 (1955). It is also interesting to 
compare the lump-sum settlement agreement concluded between the United States and 
Poland on July 16, 1960, which provides in Art. 2(¢) that claims include ‘‘ debts owed 
by enterprises which have been nationalized or taken by Poland and debts which were a 
charge upon property which has been nationalized, appropriated or otherwise taken by 
Poland.’’ Loc. cit, note 24 above, 
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Rumania to compensate United States nationals for property taken is based 
on international law. If, under the correct rule of international law, the 
mortgage and debt claims are valid international claims, for which there is 
substantial support, the agreement settled them and it seems incongruous 
that they are valid internationally while invalid under domestic interpre- 
tation. That conclusion would raise the further question whether to make 
some compensation available to those claimants from the proceeds of the 
intergovernmental lump-sum settlement. If, however, the denial of the 
mortgage and debt claims by the Foreign Claims Settlement Commission 
was correct under international law, then the lump-sum agreement did 
not settle those claims. 

The foregoing sharply suggests how the Foreign Claims Settlement 
Commission as a domestic claims commission may influence the provisions 
which are inserted in lump-sum agreements entered into after domestic 
determination of the claims involved. The Department of State takes 
cognizance of the fait accompli without disputing the correctness of the 
principles of international law applied. Thus, while the Rumanian settle- 
ment rested on the decisions of the Foreign Claims Settlement Commission, 
the Commission’s determination denying mortgage and debt claims was 
not influential in regard to the subsequent Polish Claims Settlement Agree- 
ment.** Accordingly, the conclusion derived from the above is that the 
position of the Department of State in general is not necessarily influenced 
by the decisions of the Foreign Claims Settlement Commission, except when 
the lump-sum agreement is itself limited by antecedent determinations ap- 
plying international law under a domestic claims program. 


Dollar Obligation Claims 


Claims based on contractual rights expressed in the currency of the 
United States and acquired by nationals of the United States before Sep- 
tember 1, 1939, which became payable before September 15, 1947,° were 
settled by the agreement. The Foreign Claims Settlement Commission held 
that those claims arose principally from dollar bonds purchased by Ameri- 
cans. The provisions of the agreement and of the applicable portions of 
Public Law 285 are nearly identical regarding their settlement and pay- 
ment. 

The Foreign Claims Settlement Commission has held that a contract 
right acquired prior to September 1, 1939, must have been acquired by a 
national of the United States who had that status on the date of acquisition 
and not merely on the date of repudiation or total default of the obliga- 
tion.** The contract obligation so acquired must have been by its own 


64 Ibid. 
65 The Agreement and Public Law 285 as interpreted by the Foreign Claims Settlement 
Commission impose a requirement of American nationality which a claimant must have 
acquired on or before Sept. 1, 1939. Hedwiga Geller, Claim No. Hung-20,506, Dee. No. 
Hung-36, op. cit. note 35 above, at 37 (1957). 

66 Ibid. Commissioner Clay voiced a dissent, however, based on the fact that interna- 
tional law is not concerned with nationality on the date of the acquisition, but only on 
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terms payable prior to September 15, 1947. Accordingly, there can be 
either a default of the total obligation, as when a bond on its face has 
matured prior to that date, or a default in partial performance, as when 
there is a failure to pay installments of principal and interest as each 
installment accrued prior to September 15, 1947.° Claims based upon 
acceleration provisions of principal amounts were not payable unless it was 
established that the acceleration provisions were invoked according to the 
terms of the contract prior to September 15, 1947. In other words, unless 
all requirements for acceleration or repudiation were met before September 
15, 1947, the total obligation would not have been due and payable on 
that date and no award could have been made, except for the failure 
to pay any installments due before that date. 

Under Public Law 285, the term ‘‘contractual or other rights’’ was suffi- 
ciently broad to include rights acquired under bonds and also under other 
types of contracts.”° The law also included obligations expressed in terms 
of alternative currencies, as long as one of them was United States cur- 
rency." It was held not to include bonds issued by private concerns, 
whether secured or unsecured by mortgages, since the obligation must 
have been one of the Rumanian Government."* Interest on Rumanian 
Government obligations in default was allowed at the rate of 6 percent 
per annum for periods commencing from the respective due date of obliga- 
tions upon which the awards were based (prior to September 15, 1947) until 
August 9, 1955, the effective date of Public Law 285." 

In addition to the foregoing, the agreement with Rumania included 
an exchange of notes regarding those dollar-bond obligations issued or 
guaranteed by Rumania which are owned by nationals of the United States 
and payable in the United States. It was agreed that the traditional 
United States practice should be followed concerning those obligations, 
‘leaving such matters for negotiation between the debtor government and 
the bondholders or their representatives,’’"* although the United States 


the date of the taking. However, the majority opinion was not premised upon interna- 
tional law and, accordingly, Commissioner Clay did not meet the issue squarely. The 
applicable law was not international law but the statute; and the majority opinion was 
based on a construction of the statute which authorized the determination of claims and 
not upon the rule of international law which, it is true, imposes a requisite nationality 
at the time of the wrong and not necessarily at the time of acquisition of the vested 
right. 

67 Karl Wapiennik, Claim No. Rum-30,006, Dee. No. Rum-2. Ibid. at 89 (1957). 

68 Howard P. Stemple, Claim No. Hung-20,000, Dec. No. Hung-4. Ibid. at 29 (1957). 

69 Arthur Zentler, Claim No. Rum-30,044, Dec. No. Rum-4. Ibid. at 95 (1957). 

70 Evelina Ball Perkins, et al., Claim No. Rum-30,192, Dec. No. Rum-264. Ibid. at 
106 (1957). In that claim an obligation arising out of treasury notes with an 
amendatory collateral agreement regarding payment was held to be within the terms of 
Public Law 285. 

71 Adrian Clyde Fisher, Claim No. Rum-30,031, Dec. No. Rum-16. Ibid. at 94 (1957). 

72 Margaret Farrell Wotton, Claim No. Hung-21,540, Dee. No. Hung-347, ibid. at 36 
(1957) ; Guaranty Trust Co. of N. Y., Claims Nos. Hung-21,309-21,312, Dee. No, Hung- 
714, ibid. at 46 (1958). 78 Note 67 above. 

14 Op. cit, note 5 above, at 29. 
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Government expressed the understanding that the Rumanian Government 
had manifested the intention of settling such claims with the bondholders 
or their representatives.”® 

The settlement agreement regarding dollar debts of the Rumanian Gov- 
ernment should have a meaning identical to that given by the Foreign 
Claims Settlement Commission for two reasons: (1) The United States 
practice regarding bonds has usually been a hands-off policy not favoring 
espousal or representation on behalf of claimants holding foreign bonds 
or obligations.** (2) Congressional intent expressed in Public Law 285 
favored supporting limited claims of United States holders of Rumanian 
obligations. The conclusion follows that the Foreign Claims Settlement 
Commission, having been charged with determining those claims, was 
acting solely under a domestic statute and that the agreement in settlement 
of the Rumanian debt claims should be identical in scope to the determina- 
tions by the Commission which acted strictly under mandate from 
Congress without invoking international law.” 


V. EVALUATION 


An evaluation of the Claims Settlement Agreement with Rumania de- 
pends on weighing the complex factors which lie behind that agreement. 
Accepting an additional amount from Rumania greater than a token 
settlement but less than full value of claims already determined could 
easily stir up problems of greater magnitude than warranted by the rela- 
tively small amount of cash payments to be received by the United States, 
which are in addition to the vested assets. Such a settlement undoubt- 
edly has contributed to an improvement in relations between the United 
States and Rumania and may have a certain appeal as precedent. How- 
ever, a circumspect evaluation should not place undue weight on the 
Rumanian agreement as a precedent, since each settlement agreement 
should be negotiated according to the political and economic judgments of 
the occasion. The only meaningful assessment of a lump-sum agreement 
such as the agreement with Rumania is pragmatic: In defining the limits 
of the immediate goals sought, will the advantages in settlement outweigh 
the disadvantages? The advantages may be private, as providing some 
compensation to claimants, or public, as removing barriers to favorable 
trade agreements. The disadvantages may also be private, as settling 
claims for less than their full value, or public, as releasing a Communist 


75 A representative organization is the Foreign Bondholders Protective Council in New 
York. 

76 But see the Agreement on German External Debts, signed at London Feb. 27, 1953, 
4 U. 8. Treaties 443; T.I.A.S., No. 2792 (in force for the United States Sept. 16, 1953). 
The war, however, interrupted payment, and such a comprehensive debt settlement neces- 
sarily provided procedures for payment of bonds. 

77 In the claim of Hedwiga Geller, cited note 65 above, the Foreign Claims Settlement 
Commission rejected over the dissent of Commissioner Clay the application of general 
principles of international law regarding Rumanian debts, and favored basing awards 
solely on the statute. Statutory interpretation, therefore, became significantly pre- 
eminent. See note 66 above, 
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country from its responsibility to. compensate American claimants ade- 
quately upon partial compensation or giving a clean bill of health before 
the international community. 

In appraising an en-bloc settlement by such terms, the judgments which 
become necessary are, first, whether a more desirable settlement could have 
been obtained or could be obtained at some future time and, second, whether 
immediate advantages are adequate. 

Considering present relations between the United States and Rumania, 
it is questionable whether a settlement in a greater amount could be reached 
at a future time, without an accompanying increase in trade, credits or 
some other assistance deemed advantageous by Rumania."* If Rumania has 
sought world respectability as one of the consequences of the settlement 
agreement, it is understandable why Rumania favored an early settlement. 
However, the United States might well have run a greater risk in estimating 
world public opinion if it had sought advantage in an agreement at a more 
propitious future time than it did by last year’s settlement. Wiping the 
slate clean in claims disputes between the United States and Rumania at 
the present gives Rumania only a pseudo-respectability in world public 
opinion. Like a judgment debtor who has legally been released from 
judgment after only partial satisfaction of his debt, Rumania also has been 
released from certain international obligations after only partial satisfac- 
tion. While a judgment debtor would be released in similar circumstances 
only if his assets were insufficient to pay his creditors, world public opinion 
is aware that Rumania has been released from a legal obligation even 
though it could, if it desired, arrange to meet its obligations in full. 

The fact that Rumania did acknowledge an international obligation 
to pay any compensation at all is encouraging for international law, not- 
withstanding the problems involved in arriving at a reasonable lump 
sum. Discounted by all factors weighing against a settlement, sufficient 
advantages remain in the lump-sum agreement to appraise it as the best 
possible solution. 

VI. ConcLusion 


The foregoing analysis of the Rumanian Claims Agreement has been 
in relation to the claims program already completed by the Foreign Claims 
Settlement Commission. It has not, however, sought to discuss the prob- 
lem of distribution of the additional payments received or which will be 
received from Rumania. 

This article has also sought to evaluate in general terms the factors and 
judgments underlying lump-sum settlements. At one time the lump-sum 
device was considered a simple solution to the problem of method in set- 
tling international claims. However, the Rumanian agreement finds no 


% The Washington Post recently reported the conclusion of a lump-sum agreement 
between the U. K. and Rumania, accompanied by a three-year trade agreement. 
Rumania agreed to pay the U. K. $3.5 million to settle claims arising from World War 
II and postwar nationalization measures in Rumania, but oil company claims were ex- 
cluded, on which negotiations are to commence in 1966. Washington Post, Nov. 11, 
1960, p. D-11. 
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place in the scheme of past lump-sum settlements entered into by the 
United States, either in this century or in the last. Its significance ac- 
cordingly is of greater note because of the complexities and problems it 
presents. It is an innovation in the international settlement of claims 
because domestic adjudication preceded international settlement. This 
article accepts the practical insignificance of many points discussed herein, 
but has analyzed them nonetheless for a more far-reaching purpose: Since 
insignificant innovations often have lasting consequences, the Rumanian 
agreement must be understood in relation to the existing framework for 
settling international claims. Whether it is sound politically and legally 
to seize and liquidate foreign-owned property by unilateral action” to 
satisfy claims of American nationals in advance of an international settle- 
ment is a central problem underlying the Rumanian agreement. The 
answer to that question could easily turn the Rumanian agreement into an 
isolated, exceptional agreement. Or it could form the point of departure 
for a variation on a theme of self-help in settling international claims. 


79 For example, the powers of the President derived from the Constitution, the First 
War Powers Act, 1941, and the Trading with the Enemy Act of Oct. 6, 1917, as 
amended, were used as authority for promulgating Executive Order No. 9193 of July 64, 
1942, 7 Fed. Reg. 5205. That Executive Order was used in the seizure and liquidation 
of a Czechoslovak steel mill purchased by the Czechoslovak Government in the U. &., 
even though Czechoslovakia was not at war with the United States. Par. 2(b) au- 
thorized the liquidation of any ‘‘ business enterprise within the United States which is a 
national of a foreign country and any property of any nature whatsoever owned or con- 
trolled by . .. and any interest of any nature whatsoever in such business enterprise 
held by a foreign country or national thereof, when it is determined by the Custodian and 
he has certified to the Secretary of the Treasury that it is necessary in the national in- 
terest. ...’’ By this authority it is not necessary that the business enterprise be an 
enemy national or be owned by a country which is a declared enemy of the United States, 
so long as the national interest demands seizure. Rubin has encouraged self-help 
procedures if diplomatic negotiations do not sueceed. Rubin, loc. cit. note 20 above, at 
961. In the contemporary problems of international affairs, self-help should be used in 
a very cautious manner and not for any slight provocation. 


EDITORIAL COMMENT 


EDWIN D. DICKINSON, 1887-1961 


With the passing of Edwin D. Dickinson on March 26th, we have lost an 
outstanding ‘‘elder statesman’’ of international law and of our Society. As 
a former student and research assistant, and a long-time friend, may I 
point out how he was recognized by students, fellow-teachers, and co- 
workers in international law as one of the ablest, most thoughtful, inspiring, 
modest, and kindest persons in our field. 

Holder of degrees from Carleton College and Dartmouth, followed by the 
Harvard Ph.D. and Michigan J.D., as well as honorary degrees, Ned 
Dickinson found his life work as a law school teacher of international law 
and related subjects, while also active in professional organizations and 
work for better legal education. Following earlier political science teaching 
at Dartmouth, his work as professor of international law, admiralty, and 
conflict of laws at the University of Michigan Law School from 1919 to 
1933 did much to develop international law at Michigan and to build the 
foundation for the school’s present strength in comparative and inter- 
national legal studies. Moving to California in 1933 to concentrate on 
international law in both the political science department and the law 
school, he was soon called upon to serve the cause of legal education as Dean 
of the School of Jurisprudence at Berkeley. In 1948 he relinquished these 
administrative tasks to move to Pennsylvania and devote his full energies 
to teaching and research. Even after his retirement from Penn and return 
to California, he taught for a time at Hastings College of Law as one of its 
“Over 65’’ group of teachers retired from other law schools. 

Government service included the post of Special Assistant to the United 
States Attorney General in Washington from 1941 to 1943, General Counsel 
for the American-Mexican Claims Commission in 1943-44, brief service 
with UNRRA and at the San Francisco Conference of 1945, and the 
chairmanship of the United States Alien Enemy Repatriation Board. He 
was also named the United States Commissioner on the Inter-American 
Permanent Commission of Investigation and Conciliation, and as a member 
of the Permanent Court of Arbitration. 

In 1949 he served as President of the Association of American Law Schools, 
and in 1952-1953 as President of the American Society of International 
Law. After election in 1924 to the Board of Editors of THz AMERICAN 
JOURNAL OF INTERNATIONAL Law, he worked with distinction on the Jour- 
NAL until in 1938 his duties at California resulted in his resignation. The 
Board of Editors and the Society were pleased to associate him with the 
JOURNAL again in 1954 as an honorary member of its Board, in which 
capacity his last contribution to our JouRNAL was a book review published 
posthumously.* 

1 Review of Wallace McClure, World Legal Order: Possible Contributions by the 
People of the United States, 55 A.J.I.L. 508 (1961). In a letter to the undersigned 
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Professor Dickinson was a quietly unassuming but successful teacher, 
arousing great student interest in, and enthusiasm for, the subjects he 
taught. He encouraged many to take thought of international legal prob- 
lems, stimulating his students to learn accurately and carefully in matters 
of detail, while never losing sight of the broader perspectives and under- 
lying theories and fundamentals. The words he wrote concerning his 
mentor, Professor George Grafton Wilson, might just as appropriately be 
used by his own former students concerning Professor Dickinson, when 
in the preface to his Equality of States in International Law he expressed 
‘*his immeasurable debt’’ to his professor ‘‘for arousing interest in the 
subject, encouraging at every stage with kindly criticism and helpful sug- 
gestion, and inspiriting with the generous enthusiasm of a great teacher.’’* 

Discussing early in his career the problems of teaching international law, 
particularly in law schools, he urged the importance of the case method 
for international law courses: 


Finally, the teacher of international law may compromise, at- 
tempting, on the one hand, to save as much of the true case-method as 
seems to be warranted by the nature of the subject and the materials 
available, and, on the other hand, to broaden the scheme and content 
of the course by supplementing the usual British and American cases 
with selected decisions of civil law courts, excerpts from standard 
treatises, abridged reports of arbitrations, articles from treaties, oc- 
casional extracts from state papers, and references to historical ma- 
terials. Such a compromise is difficult to execute satisfactorily. But 
it offers a way, if not the only way, to secure the chief pedagogic 
advantages of the case-method without obscuring the real nature of 
international law or giving the student a false notion of its sources. 

. it makes possible a classroom in which all may participate in the 
work of analyzing, comparing, criticising, and applying. If the 
teacher is alive to his responsibilities, intellectual independence and 
individual thinking on the part of students need never degenerate 
into mere dialectic and casuistry. The introduction, from the store- 
houses of history, of relevant facts in regard to territory, physiography, 
population, race, culture, resources, industries, wealth, land and sea 
power, laws, manners, and the like, should make it possible to discuss 
freely the most primitive and plastic of all branches of the law without 
lending countenance to barren scholasticism. If the student’s notions 
of international law at the conclusion of such a course are somewhat 
lacking in symmetry, systematic arrangement, or certainty of outline, 
may it not be that he has a truer picture than he would have received 
from more dogmatic instruction ? * 


Bearing such ideas in mind, after experimenting with mimeographed 
versions, he published in 1929 an excellent and widely used volume entitled 
A Selection of Cases and Other Readings on the Law of Nations Chiefly 
As It Is Interpreted and Applied by British and American Courts.‘ In its 


written on the day of his sudden death, Ned Dickinson expressed his interest in pre 
paring for the JoURNAL an article on ‘‘acts of state.’’ 

2 Dickinson, The Equality of States in International Law viii-ix (1920). 

8 Dickinson, ‘‘The Teaching of International Law to Law Students,’? 17 Am. Pol. 
Sei. Rev. 464, 473 (1923). 
4 McGraw-Hill, 1929. Reviewed by Fenwick, 23 A.J.I.L. 891 (1929). 
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preface he spoke of the necessary combination of public international law, 
private international law, some constitutional law, and ‘‘a substantial se- 
lection from the municipal law which is applied by courts in various 
eases affecting international relations.’’ He also referred to its scope of 
coverage as more limited than previous casebooks, a policy adopted because 
he was ‘“‘satisfied that students derive a more thorough understanding of 
the subject and a keener zest for further acquaintance from a relatively 
more intensive study of a few fundamental topies.’’ Along the same line, 
he often mentioned in conversation that teachers must bear in mind that we 
no longer live in the ‘‘Blackstone—Chancellor Kent era,’’ when a single 
book or law course purported to cover the entire body of the common law. 
He would also refer to the international law professor as often called upon 
to teach ‘‘a whole law school curriculum’’ of international law, rather than 
a single course comparable with each private law course. 

In his 1950 Cases and Materials on International Law,’ which com- 
menced with emphasis on the facts of the international community, he 
maintained throughout each chapter the distinction between material deal- 
ing with international law in the ‘‘international forum,’’ and that from 
the ‘‘national forum.’’ This volume has also been widely used. Many of 
his influential ideas on the teaching of international law were also ex- 
pressed from time to time in the Teachers Conferences conducted in co- 
operation with the American Society of International Law, and in the 
Institute on International and Comparative Law held in New York in 
1948 by the Committee on International and Comparative Law of the 
Association of American Law Schools. 

Looking to legal education generally, in his 1949 address as President of 
the Association of American Law Schools on ‘‘ What is a Law School?’’ ® 
he referred to the large sums which would be needed to accomplish some 
desirable things in the law, but characteristically added: 


Meanwhile, however, there is no end of vitally useful things which may 
be done, even where resources are modest, if ideals are only sound. 
We have not been speculating today about the ideal law center. We 
have been speaking of important services in some measure within the 
range of every law school having sound ideals. 


Dickinson took an active part in the work of the Harvard Research in 
International Law, where his study on Jurisdiction with Respect to Crime’ 
comprised a draft convention which is a model of clarity, and a thorough 
investigation of a wide range of comparative criminal law and procedure 
materials as well as the traditional international law sources. He took 
great interest in the work of the American Law Institute, although never 
in a position to undertake on its current Foreign Relations Law Restate- 
ment that work which his colleagues hoped he might.® 


5 Foundation Press, 1950. Reviewed by Woolsey, 45 A.J.I.L. 607 (1951). 

61949 Handbook of Association of American Law Schools 45, at 53. 

7Published in 29 A.J.I.L. Supp. 435-651 (1935). 

8 Cf. Oliver, ‘‘The American Law Institute’s Draft Restatement of the Foreign Re- 
lations Law of the United States,’’ 55 A.J.I.L. 428, 432 (1961). 
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The Annual Digest of Public International Law Cases, now become the 
International Law Reports, was another project close to his heart. Be- 
ginning with the second volume to be compiled (1927-28), he was for some 
years the contributor of digests of United States cases, while commencing 
in 1932 with the volume for 1919-22 he became a member of the Advisory 
Committee for the project. He rightly regarded this series as an im- 
portant step in making available for workers in international law material 
already in existence but often overlooked because of difficulties in finding it. 

Dickinson’s writings on international law covered a wide variety of 
topics, exhibiting technical skill in research, felicitous expression, pene- 
trating insights, and a constant eye on the broader aspects of the inter- 
national legal process.*° Among the topics he treated were equality of 
states," recognition and non-recognition,’? maritime jurisdiction ** and juris- 
diction with respect to crime,™* the relationship of international law to 
national law and its application by national organs, both judicial and 
political,** domicile under extraterritorial regimes,’* problems of war and 
neutrality,” closure of ports held by insurgents,** nationality,’® defamation 


9 In the preface to the 1919-22 volume of the Annual Digest, Dr. Hersch Lauterpacht 
and Sir John Fischer Williams acknowledged Dickinson’s participation as a ‘‘ capital 
contribution of essential importance to the usefulness of the present volume.’’ (p. ix.) 

10 See Dickinson’s articles or books: ‘‘The United States and World Organization,’’ 
16 Am. Pol. Sei. Rev. 183 (1922); ‘‘New Law of Nations,’’ 32 W. Va. Law Q. 4 
(1925); ‘*The Law of Change in International Relations,’’ 11 Proceedings of the 
Institute of World Affairs 173 (1933); ‘‘International Law: An Inventory,’’ 33 Calif. 
Law Rev. 506 (1945); What Is Wrong with International Law? (pamphlet, 1947); Law 
and Peace (1951). 

11 The Equality of States in International Law (1920). 

12‘*The Unrecognized Government or State in English and American Law,’’ 22 
Michigan Law Rev. 29, 118 (1923); ‘‘Recent Recognition Cases,’’ 19 A.J.IL.L. 263 
(1925); Recognition Cases 1925-1930,’’ 25 A.J.I.L. 214 (1931); ‘‘ Recognition of 
Russia,’’ 30 Mich. Law Rev. 181 (1931). 

18 ‘*Ts the Crime of Piracy Obsolete?’’, 38 Harv. Law Rev. 334 (1925); ‘‘ Jurisdiction 
at the Maritime Frontier,’’ 40 ibid. 1 (1926); ‘‘ Treaties for the Prevention of Smug- 
gling,’’ 20 A.J.I.L. 340 (1926); ‘‘Are the Liquor Treaties Self-Executing?’’ ibid. 
444; ‘The Supreme Court Interprets the Liquor Treaties,’’ 21 ibid. 505 (1927), and 
27 ibid. 305 (1933). 

14 Harvard Research in International Law, Jurisdiction with Respect to Crime, loc. cit. 
note 7 above; ‘‘The Blackmer Case,’’ 26 A.J.I.L. 351 (1932); ‘‘ Jurisdiction Following 
Seizure or Arrest in Violation of International Law,’’ 28 ibid. 231 (1934). 

15 ‘*Tnternational Political Questions in the National Courts,’? 19 A.J.I.L. 157 
(1925) ; ‘‘Changing Concepts and the Doctrine of Incorporation,’’ 26 ibid. 239 (1932); 
The Interpretation and Application of International Law in Anglo-American Countries 
(1932, privately printed; substantially the same as his Hague Academy of International 
Law lectures on ‘‘L’interprétation et l’application du droit international dans les pays 
anglo-américains,’’ 40 Recueil des Cours 305 (1932, II); ‘‘The Law of Nations as 
Part of the National Law of the United States,’’ 101 U. Pa. Law Rev. 26, 792 (1952, 
1953); ‘‘The Law of Nations as National Law: Political Questions,’’ 104 ibid. 451 
(1956). 

16‘*Domicil of Persons Residing Abroad under Consular Jurisdiction,’’ 17 Mich. 
Law Rev. 437, 694 (1919). 

17‘*The Lusitania—Destruction of Enemy Merchant Ships without Warning,’’ 17 
Mich, Law Rev. 167 (1918); ‘‘Enemy Alien Litigants in the English Law,’’ ibid. 596 
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of foreign governments,”® sovereign immunity,” et cetera. His obvious 
competence as a legal technician did not obscure his lasting concern with 
underlying hypotheses and theoretical assumptions. He showed steady 
interest in the basic ideas and philosophical foundations of international 
law and a mastery of the classical writers, as well as familiarity with 
present-day positive international law. His rarer discussion of other areas 
of the law, particularly admiralty,? manifest the same excellence.» Among 
his many ideas and themes in international law, a few are selected for 
mention in this editorial because of their timeliness, or timelessness. 

In an early article ** he criticized the analogy often drawn between states 
in international law and individuals in domestic law, urging that 


A revaluation of the analogy would be a distinct contribution to the 
much needed adjustment between international law and the world in 
which we live. It would place less emphasis upon fictitious re- 
semblances and more upon inherent differences. 


In international organization, he declared that 


One of the greatest obstacles to progress . . . will be found in the 
tendency to personify international persons and attribute to them 
rights derived from the analogy with human beings. The so-called 
rights of existence, independence, equality, and property, as hitherto 
construed by a majority of the writers, are likely to prove an insuper- 
able obstacle to real progress in the direction of international govern- 
ment. 


He concluded that the analogy 


must not be permitted to warp our conception of international society, 
obstruct an understanding of the true nature of international persons, 
perpetuate the unreality of international law, encumber the system 
with rules inapplicable to international persons, or establish im- 
practicable classifications. 


In his first major scholarly contribution, The Equality of States in Inter- 
national Law,* he distinguished the practically unattainable equality of 


rights from equality before the law, and equal protection of the law, which 
latter 


(1919) ; ‘‘ Execution of Peace with Germany: An Experiment in International Organi- 
zation,’’ 18 ibid. 484 (1920); ‘‘ Neutrality and the Munitions Traffic,’’ 1935 A.S.I.L. 
Proceedings 45; ‘‘The Neutrality of the United States,’’ 1937 Ill. 8.B.A. 17. 

18 **Closure of Ports in Control of Insurgents,’’ 24 A.J.I.L. 69 (1930). 

19‘*The Meaning of Nationality in the Recent Immigration Acts,’’ 19 ibid. 344 
(1925). 

20‘*Defamation of Foreign Governments,’’ 22 ibid. 840 (1928). 

21‘*Waiver of State Immunity,’’ 19 ibid. 555 (1925); ‘‘The Immunity of Public 
Ships Employed in Trade,’’ 21 ibid. 108 (1927). 

22See his mimeographed casebook on Admiralty (1924); Dickinson and Andrews, ‘‘A 
Decade of Admiralty in the Supreme Court of the United States,’’ 36 Calif. Law Rev. 
169 (1948). 

*8 See, for example, ‘‘Gratuitous Partial Assignments,’’ 31 Yale Law J. 1 (1921). 

*4°*The Analogy between Natural Persons and International Persons in the Law of 
Nations,’? 26 Yale Law J. 564 (1917). 

*5 Published in 1920 as an expansion of his Ph.D. dissertation at Harvard under 
G. G. Wilson. 
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is not inconsistent with the grouping of states into classes and the at- 
tribution to the members of each class of a status which is the measure 
of capacity for rights. Neither is it inconsistent with inequalities of 
representation, voting power, and contribution in international organi- 
zations.*® 


As for ‘‘equality of rights’’ in international organization, he wisely and 
perhaps too prophetically said: 


No civilized state has ever tried to combine universal suffrage, the 
folk-moot, and the liberum veto. It may be suggested parenthetically 
that the organization of human beings on such a basis would be less 
unreal and would give greater promise of success than the organization 
of nations on the same principle. . . . Insistence upon complete po- 
litical equality in the constitution and functioning of an international 
union, tribunal, or concert is simply another way of denying the 
possibility of effective international organization.”’ 


In a 1933 article ** he thoughtfully examined the whole international 
legal process, and declared : 


in the immediate future we shall be relatively less concerned with the 
logic and symmetry of the law and more absorbed in exploring the 
fundamental factors which have determined its form and content. A 
legal system is the product of underlying geographic, ethnic, economic, 
historical, political, or social factors. It is only in the terms of such 
factors that its content can be adequately explained. We have not 
yet given adequate attention to these elements in our studies of the 
international system. They are the key to an appreciation of national 
outlooks, interpretations, and ideals; and it is, of course, a mere truism 
to say that until we understand those outlooks, interpretations, and 
ideals we can hardly hope to penetrate the mysteries of the conflicts 
and rivalries which the processes of international law must eventually 
resolve. 

. . . Law is absolutely indispensable in our international life, as all 
informed persons will agree, but there are many things which law 
cannot do. Assuredly it cannot stabilize our environment in a world 
of everlasting change. Law is a process, not a strait-jacket. It is a 
manner of living together, not a dead code of immutable principles and 
rules. It is a method of attaining orderly life in a changing society, 
not an impervious obstacle to growth. As the true nature of law and 
its function in international relations are appreciated, we shall be 
relatively less concerned with its sanctions and more anxiously at- 
tentive to its adequacy as a means of facilitating orderly development. 
We shall give iess attention to its logic and relatively more attention 
to the way in which it serves our needs. 


Trenchant criticisms of our present international legal system appear in 
a 1946 lecture, What Is Wrong with International Law? ?® Among these 
were that in the international community ‘‘pretensions of legal order have 


26 Op. cit. 335. 27 Ibid. 336. 

28‘*The Law of Change in International Relations,’’ 11 Proceedings of the Institute 
of World Affairs 173, 177 (1933). 

29 What Is Wrong with International Law?, 7th Bernard Moses Memorial Lecture, 
May 22, 1946. This was largely based on Dickinson, ‘‘International Law: An In- 
ventory,’’ 33 Calif. Law Rev. 506 (1945). 


re 
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concealed imperfectly an underlying political anarchy’’; that international 
law has been ‘‘in large measure a system of rights without remedies,’’ 
lacking ‘‘the essential means and procedures of practical amelioration or 
application’’; and the ‘‘ever present likelihood that disputants will take the 
law into their own hands and resort to force.’’ He concluded that: 


a realistic appraisal of existing international law reveals a system in 
which pretensions of legal order have been a thin and imperfect cloak 
for underlying political confusion, in which there has been a tragic 
lack of essential agencies and procedures of amelioration and adjust- 
ment, in which the constant threat of force has worn many disguises 
and has led ultimately to the madness of war, in which divergent 
interests and fears have given excessive resistance to discordant 
localisms, and in which basic logic has stemmed chiefly from a major 
premise of irresponsibility and the resulting code of conduct has been 
an uncoordinated aggregation of rules in space largely devoid of useful 
precept. 


He felt that this ‘‘inadequacy stems largely from the circumstance that 
international law has been a product of life in what has been hitherto 
a loosely organized and politically chaotic community of independent 
nations. ”’ 

Returning to these same themes in his Norman Wait Harris lectures on 
Law and Peace at Northwestern University in 1950,°° he declared: 


The better order called peace will be built of law in all its ramifica- 
tions. In pressing on with improvement of the law’s administration 
and with a more forthright extension of its rule, we cannot wait for 
an international constitutional convention. There may come a time 
for such an assembling, but meanwhile we must use and develop the 
institutions at hand to better advantage. The institutions available 
will not work miracles, but they are capable nevertheless of strengthen- 
ing peace in an infinity of ways.** 


Turning to existing institutions, he asserted that: 


There are no compelling reasons why a more coherent and effective 
structure of more assuring competence should not be established 
through the United Nations. Indeed, the truly remarkable accomplish- 
ments of the United Nations and its related organizations in extending 
adequacy and order in the broader areas of international administra- 
tion, such as civil aviation, communications, finance, food and agri- 
culture, health, labor legislation, and the non-self-governing territories, 
afford firm indication of what might be achieved were the problems 
of judicial administration to be attacked with comparable vision and 
vigor.®? 


In so doing, he felt that: 


the institutions and processes of the law’s administration need to be 
strengthened and improved. Law needs to be extended into areas 
which up to now have been a no-man’s land of competing policies. 
The extravagances of sovereignty and their corresponding restrictions 
of the concept of ‘‘legal disputes’’ and exaggerations of ‘‘matters which 


80 Published as Law and Peace (1951). %1Op. cit, 119-120, 
82 Ibid, 127, 


5) 
at- 
of 
ni- 
nd 
ly 
Ss 
on 
0- 
al 
he 
al 
1e 
¢, 
ot 
1e 
al 
d 
ts 
y 
ll 
d 
a 
d 
d 
e 
e 


644 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


are essentially within the domestic jurisdiction’’ need to be progres- 
sively mitigated. Always to be stressed is the basic proposition that 
it is the human individual rather than the inhuman state that is the 
subject of our ultimate concern.** 


Reverting to the title of the lectures, he concluded that ‘‘law and peace 
are not separable but are intimately related aspects of the same great 
enterprise.’’ ** 

In his address as President of the American Society of International 
Law, April 23, 1953, so typically called ‘‘Progress: The Middle Way,’’ he 
well described our Society in saying: 


International law is the province of no one class of specialists or 
technicians. There are some areas where one proficiency must have a 
dominant role and other areas belonging chiefly to another, but the 
whole is assuredly an enterprise requiring the collaboration of many 
skills and outlooks. So it has been that from the beginning we have 
been a company of publicists and diplomats, of judges and lawyers, 
of experts from the armed as well as the civilian services, of public 
servants and private citizens, and of teachers and students. In a very 
real sense we have all been students, united in confidence that our 
studies may be significant and useful and in conviction that our avowed 
ideal is worthy of an undivided allegiance.** 


He pointed out that: 


‘‘law and justice’’ are words identifying distinctively the emerging 
adjustment processes of modern world society. The processes in our 
time have come to combine much of historic growth and a good deal of 
conscious creation. They exist to ameliorate and reconcile in ways 
best calculated to conserve a decent minimum of order in harmony 
with such ideals of fairness as have come to have a wide or substantial 
acceptance. In continuing support of order and the fair solution, 
they distill the reasoned principle from a past or present experience 
and project it cautiously as guide for an uncertain future. In one 
way or another, they utilize every available adjustment technique, 
whether denoted negotiation, conciliation, adjudication, administra- 
tion, legislation, or something other. Patently this all-embracing law 
process is no mere doctrinal scheme. It is no mere wilderness of 
instances. It is a way of life cultivated deliberately and in firm re- 
liance upon the premise that force channeled in order and fairness 
may be made a wholesome thing where force unchanneled must be 
bleak barbarism.** 


Insisting that these processes are truly processes of law, and that they are 
‘‘cultivable in the sense that they invite study with a view to conscious 
and continuing improvement,’’ he left with us the guiding words: 


without ideals there can be no progress, only change. The stars that 
guide you may never touch with your hands, but ‘‘following them 


you will reach your destiny.’’ *” 
Ws. W. Bisxop, JR. 


83 Ibid, 132-133. 84 Ibid. 143. 
851953 A.S.I.L. Proceedings 5-6. 86 Ibid. 3. 
87 Ibid. 7. 


NOTES AND COMMENTS 


SURVEY OF AGREEMENTS PROVIDING FOR THIRD-PARTY RESOLUTION OF 
INTERNATIONAL WATERS DISPUTES 


If a dispute arises between sovereign states regarding the regulation or 
use of the waters of an international watercourse which they share, and if 
all attempts to resolve the dispute by negotiation or conciliation have failed, 
is arbitration or adjudication by a tribunal applying international law a 
constructive and desirable method for resolving the dispute? Are co- 
riparian states which are parties to an unresolved waters dispute under 
a duty to refrain from taking action against which timely protest has been 
made, as long as the protesting state is willing to submit the dispute to 
arbitration or adjudication ? 

Affirmative answers to these questions have been given by, among others, 
the United States Department of State,? the Seventh Conference of Ameri- 
ean States,? and the rivers committee of the American Branch of the 
International Law Association. Certain writers, however, have argued 
that resolution by an impartial body on the basis of law is not a suitable 
means of settling waters disputes,* and even that the existence of a prior 
commitment to arbitrate would hinder rather than facilitate resolution by 
agreement.°® 


1U. 8. Dept. of State, Legal Aspects of the Use of Systems of International Waters 
(prepared by William L. Griffin) 90-91, par. 3 (S. Doc. No. 118, 85th Cong., 2d Sess., 
1958). 

2 Declaration of Montevideo, 1933, in Inter-American Bar Ass’n., Principles of Law 
Governing the Uses of International Rivers and Lakes, Resolution Adopted by the 
Inter-American Bar Association at its Tenth Conference Held in November, 1957, at 
Buenos Aires, Argentina, together with Papers Submitted to the Association, pp. 53-54, 
pars. 2, 3, 7-10 (1958). ‘‘ While the Declaration of Montevideo contains provisions 
that might be described as legislative or agreed rules, it is fundamentally a statement 
of the opinion of the members as to the obligations of states apart from treaty.’’ 
Ibid. at 52. 

8 International Law Ass’n. (American Branch), Proceedings and Committee Reports 
1957-1958, at 101, principle ITI. See also Institut de Droit International (Neuviéme 
Commission), Utilisation des Eaux Internationales Non Maritimes (en dehors de la 
Navigation), Rapport Définitif Présenté par M. Juraj Andrassy 20-21, Arts. 8-10 
(1960) (hereinafter cited as Institut de Droit Int.) ; Art. I(3) of the principles adopted 
in 1957 by the Inter-American Bar Association, op. cit. note 2 above, at 5. The follow- 
ing recommendations should be noted: Agreed Recommendation I adopted by the 
International Law Association in 1958, International Law Ass’n., Report of the 
Forty-Eighth Conference, New York 100 (1958); resolution on arbitration of waters 
disputes adopted by the International Law Association at Hamburg in 1960 (as yet 
unpublished ). 

* Scott, ‘‘Kansas v. Colorado Revisited,’’ 52 A.J.I.L. 432, 454 (1958); Berber, Rivers 
in International Law 262-266 (1959); K.K.R., ‘‘The Problem of the Indus and Its 
Tributaries: An Alternative View,’’ The World Today 266, 274-275 (1958). 

5Seott, note 4 above. 
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In deciding between these opposing views, it is natural and proper that 
considerable attention should be paid to the actual practice of states, 
The present survey, therefore, explores the extent to which co-riparian 
states have by formal written agreement accepted or recognized a duty to 
submit waters disputes which might arise between them to arbitration or 
adjudication.® 

A first draft of this survey was prepared on the basis of published and 
other accessible materials. Copies of this draft were then sent, in the 
spring of 1959, to the legal adviser’s office of every then self-governing 
state with a request for additions and corrections. The response to these 
letters indicated a perhaps surprising degree of interest in the subject and 
furnished a great wealth of additional material. 

The survey shows that disputes regarding the regulation and use of a 
very high proportion of the international (boundary and successive) water- 
courses of the world are covered by formal agreements providing for com- 
pulsory adjudication or other third-party determination. Not including 
states whose only commitments are conditioned by a self-judging (‘‘Con- 
nally’’) reservation, at least sixty-six states have made such commitments 
with one or more co-riparian states.” Not including states which have 
come into existence since 1959, with regard to which the situation is still 
uncertain, only about fifteen states riparian to international streams appear 
to have made no such agreement with any co-riparian state.* 

The survey, which is probably not entirely complete, has concentrated 
on two types of agreements: (1) treaties by which riparian states agree on 
the regulation or use of a watercourse, and also agree to submit disputes 
arising under the treaty to some form of third-party determination; and 
(2) general arbitration treaties between states which are co-riparians, 
ineluding reciprocal acceptances of the compulsory jurisdiction of the 
International Court of Justice, which in some cases cover all disputes, and 
in others, those in which legal rights are in question. 

Most of the co-riparian states which have concluded general treaties 
of arbitration, or have executed reciprocal acceptances of the compulsory 

6A complete examination of the relevant international practice would also include 
a treatment of the actual behavior of states proposing a change in the regime of an 
international river when confronted with a protest by a co-riparian state. Such @ 
treatment, however, is not within the scope of the present survey. 

7 Afghanistan, Albania, Argentina, Australia, Austria, Belgium, Bolivia, Brazil, Bul- 
garia, Burma, Cambodia, Canada, Chile, Colombia, Costa Rica, Czechoslovakia, Denmark, 
Dominican Republic, Ecuador, Egypt (United Arab Republic), El Salvador, Ethiopia, 
Finland, France, Germany, Ghana, Greece, Guatemala, Haiti, Honduras, Hungary, 
India, Iran, Iraq, Italy, Jordan, Laos, Liechtenstein, Luxembourg, Mexico, Netherlands, 
Nicaragua, Norway, Pakistan, Panama, Paraguay, Peru, Poland, Portugal, Rumania, 
Saudi Arabia, Spain, Sweden, Switzerland, Syria (United Arab Republic), Thailand, 
Turkey, Union of South Africa, United Kingdom, United States, Uruguay, U.S.S.B., 
Venezuela, Viet-Nam, Yemen, and Yugoslavia. 

8 Bhutan, China, Guinea, Indonesia, Ireland, Israel, Korea, Liberia, Libya, Malaya, 
Mongolia, Morocco, Nepal, and Sudan. Most of these are relatively new states; most 
are not riparian to any major international river; some may be bound by commitments 
undertaken by their predecessor states. Liberia and the Sudan have made commit- 
ments, but subject to self-judging (‘‘ Connally’’) reservations, 


~ 2 
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jurisdiction of the International Court of Justice, have also concluded 
treaties regarding the uses of their common watercourses. Since disputes 
concerning the interpretation or application of treaties are invariably 
covered by a general agreement for third-party resolution, disputes con- 
cerning the interpretation or application of these waters treaties would be 
subject to arbitration or adjudication. However, even in those cases where 
no treaties regarding common watercourses have been concluded, it is clear 
that some disputes might arise to which the general obligation of arbitration 
or adjudication would be applicable. This is obviously true where the 
arbitration treaty contemplates the submission of ‘‘any dispute’’ to a court 
or gives the court power to decide ex aequo et bono. But even where 
only ‘‘legal disputes’’ or disputes ‘‘concerning a right’’ may be submitted, 
it must be noted that the overwhelming majority of authorities agree that 
customary international law contains some rules regarding the uses of 
international rivers,® though there remain certain differences as to the 
precise content of those rules. Therefore, any general arbitration treaty 
between, or reciprocal acceptances of the compulsory jurisdiction of the 
International Court of Justice by, co-riparian states makes possible the 
submission of some waters disputes to arbitration or adjudication, unless 
such disputes are excluded. No treaty has been found which specifically 
excludes waters disputes from the general classes of disputes subject to arbi- 
tration. In this survey an attempt has been made to mention reservations 
or qualifications found in the treaties which might significantly restrict the 
scope of waters disputes subject to the obligations. Similarly, an attempt 
has been made to mention loopholes by which an unwilling state might be 
able to escape from the obligation. For example, in a few cases provisions 
are absent or inadequate regarding the selection of a tribunal or the neutral 
members thereof in case of disagreement between the parties. 

When a treaty is known to have been terminated or otherwise ceased to 
be in effect, that fact has been mentioned. Some of the other agreements 
discussed may be in whole or in part not now in effect for one reason or 


9 See, e.g., 1 Oppenheim, International Law 345-347 (8th ed., 1955); U. 8. Dept. of 
State, Legal Aspects of the Use of Systems of International Waters (prepared by 
William L. Griffin) 89-90 (S. Doc. No. 118, 85th Cong., 2d Sess., 1958); Wiirttemberg 
& Prussia v. Baden (1926), 116 Entscheidungen des Reichsgerichts in Zivilsachen- 
Anhang: Entscheidungen des Staatsgerichtshofs 18; opinions of scholars summarized 
in Economic Commission for Europe (Sevette), Legal Aspects of the Hydro-Electric 
Development of Rivers and Lakes of Common Interest, U.N. Doc. E/ECE/136, 
E/ECE/EP/98, Rev. 1, at 51-68 (1952) (hereinafter cited as ECE Report); Eagleton, 
‘‘The Use of the Waters of International Rivers,’’ 33 Canadian Bar Rev. 1018, 1023 
(1955) ; International Law Ass’n., Principles of Law Governing the Uses of Interna- 
tional Rivers, Resolution Adopted by the International Law Association at Its Confer- 
ence Held in August, 1956, at Dubrovnik, Yugoslavia, together with Reports and Com- 
mentaries Submitted to the Association (1956); Institut de Droit Int., note 3 above; 
resolution adopted by the International Law Association in 1958, in International Law 
Ass’n, (American Branch), Proceedings and Committee Reports 1957-1958, at 101-102; 
Inter-American Bar Ass’n., Principles of Law Governing the Uses of International 
Rivers and Lakes, Resolution Adopted by the Inter-American Bar Association at Its 
Tenth Conference Held in November, 1957, at Buenos Aires, Argentina, together with 
Papers Submitted to the Association (1958), 
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another. That fact would not, however, destroy the value of the agree- 
ment as precedent. 

In addition to the bilateral and regional agreements subsequently dis- 
cussed in this survey, two worldwide conventions have been concluded deal- 
ing with the uses of watercourses which mention third-party settlement of 
disputes arising thereunder. They are the Convention of Barcelona,’ 
which contains a comprehensive scheme of regulation of navigation, and 
which requires submission of disputes not settled by other means to the 
Permanent Court of International Justice, and the Geneva Convention,” 
relating to the development of hydraulic power, which provides that the 
parties to a dispute ‘‘may submit it for an advisory opinion to the body 
established by the League of Nations as the advisory and technical organi- 
zation . . . in matters of communication and transit.’’ The latter conven- 
tion, however, appears never to have been ratified by two co-riparian states. 


I. THe WESTERN HEMISPHERE 


1. GeneraL. The adoption of multilateral arbitration treaties has bound 
most of the American states to settle waters disputes by third-party de- 
termination at the wish of either party. Probably the first multilateral 
compulsory-arbitration treaty of modern times was the Convention of 
Corinto of January 20, 1902,’* by which Costa Rica, El Salvador, Honduras, 
and Nicaragua agreed to submit every question or difficulty between them 
to an arbitral tribunal. In 1907 the Central American Court of Justice 
was established with jurisdiction over the same states, and with expanded 
powers, including specific power to grant interim measures of protection.” 

The Inter-American Arbitration Treaty of 1929, providing for com- 
pulsory arbitration of all disputes ‘‘juridical in their nature,’’** was 


10 Convention and Statute on the Regime of Navigable Waterways of International 
Concern, Barcelona, April 20, 1921, Art. 22. 7 L.N. Treaty Series 37; 18 A.J.I.L. Supp. 
151 (1924); see 1 Hyde, International Law 556-561. Ratified or adhered to by 
Albania, Austria, Bulgaria, Chile, Colombia, Czechoslovakia, Denmark, Finland, France, 
Great Britain and many of its mandates, colonies and protectorates, Greece, India, 
Italy, Luxembourg, New Zealand, Norway, Rumania, Siam, and Sweden. By a letter 
to the Secretary General of the United Nations dated March 17, 1956, India gave 
notice of its denunciation of the convention. 

11 Convention Relating to the Development of Hydraulic Power Affecting More Than 
One State, Geneva, Dec. 9, 1923, Art. 12, 36 L.N. Treaty Series 76. Ratified or ad- 
hered to by Austria, Great Britain, Denmark, Greece, New Zealand, Siam, Newfound- 
land, Hungary, Danzig, Egypt, Iraq, and Panama. See ECE Report 153-154. 

12 31 Martens, Nouveau Recueil Général (2° sér.) 243. 

18 Convention for the Establishment of a Central American Court of Justice, Wash- 
ington, Dec. 20, 1907. 2 U. 8. Foreign Relations 697-701 (1907); 2 A.J.I.L. Supp. 
231 (1908); see Dumbauld, Interim Measures of Protection in International Contro- 
versies 95 (1932). 

14 Inter-American Arbitration Treaty, Washington, Jan. 5, 1929, Art. 1. 49 Stat. 
3153; U. 8. Treaty Series, No. 886; 23 A.J.I.L. Supp. 82 (1929); Pan American Union, 
Inter-American Peace Treaties and Conventions 15 (1954) (hereinafter cited as Pan 
American Survey). For the complete list of instruments of ratification see Pan 
American Union, Status of the Pan American Treaties and Conventions 12 (1957). 
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ratified, with or without reservations, by the United States, Mexico, 
Guatemala, El Salvador, Nicaragua, Honduras, Cuba, Panama, Haiti, the 
Dominican Republic, Paraguay, Uruguay, Colombia, Brazil, Venezuela, 
Chile, Peru, and Ecuador, which share extensive river systems. The ex- 
istence of this treaty appears to have been a factor in inducing the United 
States Senate in 1945 to consent to ratification of a waters treaty with 
Mexico, the Senate fearing that arbitration would lead to a less favorable 
result than that embodied in the treaty.’ 

In 1948 the Pan American states adopted the American Treaty on 
Pacific Settlement (‘‘Pact of Bogotd’’)** by which they accepted, as 
among them, the compulsory jurisdiction of the International Court of 
Justice over ‘‘all disputes of a juridical nature.’’ Arbitration of non- 
juridical disputes was suggested but not made compulsory; the parties 
bound themselves to settle all disputes of any kind by one or more of the 
peaceful means specified, including arbitration, good offices and concilia- 
tion. This treaty, by its terms, supersedes the 1929 Arbitration Treaty 
with reference to any dispute both parties to which have ratified the Pact 
of Bogoté. The Pact has been ratified, with or without reservations, by 
Costa Rica, Dominican Republic, El Salvador, Haiti, Honduras, Mexico, 
Niearagua and Panama. 

The Declaration of Montevideo provides that a state proposing new works 
on an international watercourse shall inform the other riparian owners, 
who may by protest initiate a procedure for resolving the dispute by a 
mixed technical commission, conciliation, and, if one of the parties refuses 
to accept the conciliatory award, compulsory arbitration.*’ The declara- 
tion, while not in the form of a treaty and not ratified as such, was signed 
without reservations by Argentina, Brazil, Chile, Colombia, Cuba, Domini- 
can Republic, Ecuador, El Salvador, Haiti, Nicaragua, Paraguay, Peru 
and Uruguay. 

From the lists of states which have assented to these multilateral agree- 
ments, and from the additional material which follows, it will be seen 
that almost every international watercourse in the Western Hemisphere 
is subject to compulsory arbitration or adjudication, although the relevant 
documents not infrequently contain reservations which might pose prob- 
lems in particular cases. In the Americas, the only common watercourses 
which are not so controlled are those shared by British Honduras and 
Guatemala, by British Guiana with Venezuela and Brazil, by French and 


15 See statement by Benedict M. English, Assistant to the Legal Adviser of the De- 
partment of State, in Hearings before the Senate Committee on Foreign Relations on 
Treaty with Mexico Relating to the Utilization of the Waters of Certain Rivers, 79th 
Cong., Ist Sess., Pt. 5, at 1738-1752 (1945). 

16 30 U.N. Treaty Series 55; Pan American Survey at 60. 

1728 A.J.L.L. Supp. 52, 59 (1934); International Law Ass’n., Principles of Law and 
Recommendations of the Uses of International Rivers, Statement of Principles of Law 
and Recommendations with a Commentary and Supporting Authorities Submitted to the 
International Committee of the International Law Association by the Committee on 
the Uses of Waters of International Rivers of the American Branch 64-65, pars. 7-10 
(1958). 
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Netherlands Guiana with Brazil, and by Bolivia with Brazil, Argentina 
and Chile. 

2. Unirep States-Canapa. Both states have accepted the compulsory 
jurisdiction of the International Court of Justice, but the United States 
reserves disputes ‘‘with regard to matters which are essentially within 
the domestic jurisdiction of the United States of America as determined 
by the United States of America.’’*® Since the Canadian acceptance con- 
tains no such restrictive clause, the United States could at any time subject 
Canada to compulsory adjudication of waters disputes by withdrawing the 
Connally amendment. The Boundary Waters Treaty of 1909 creates a bi- 
lateral International Joint Commission, with jurisdiction to decide certain 
types of questions in accordance with rules laid down in the treaty.” 
Disputes regarding matters not within this compulsory jurisdiction may 
be referred to the Commission by consent; a number of disputes have been 
so referred and decided.” 

On January 17, 1961, Canada and the United States signed a treaty 
providing for the co-operative development of the water resources of the 
Columbia River Basin. Differences arising under the treaty may be re- 
ferred by either party to the International Joint Commission and, failing 
a decision within three months, then to an arbitral tribunal containing a 
neutral member, which shall issue a final and binding decision.”* 

3. Unrrep Srtates-MExico, INCLUDING THE Rio GRANDE AND COLORADO 
River Systems. Mexico’s acceptance of the compulsory jurisdiction of the 
International Court of Justice contains a reservation similar to that of the 
United States.22 The United States signed the Pact of Bogoté with a 
reservation accepting compulsory jurisdiction only as limited by her general 
declaration filed with the Court.”* Since, however, the United States never 
ratified the Bogoté Pact, the Inter-American Arbitration Treaty of 1929, 
providing for compulsory arbitration, is still in force between these two 
countries. The latter treaty was signed by Mexico with the reservation 


that 


differences, which fall under the jurisdiction of the courts, shall not 
form a subject of the procedure provided for by the Convention, except 
in ease of denial of justice, and until after the judgment passed by the 
competent national authority has been placed in the class of res 
judicata.** 

18 [1959-1960] I.C.J. Yearbook 236, 256. 

19 Treaty between the United States and Great Britain Relating to Boundary Waters 
between the United States and Canada, Washington, Jan. 11, 1909. 36 Stat. 2448; 
U. 8. Treaty Series, No. 548; 4 A.J.I.L. Supp. 239 (1910). 

20See Bloomfield & Fitzgerald, Boundary Waters Problems of Canada and the 
United States, Pt. 1, Ch. 3 (1958). 

21 Treaty between Canada and the United States of America Relating to Cooperative 
Development of the Water Resources of the Columbia River Basin, Washington, Jan. 
17, 1961, Sen. Exec. C, 87th Cong., Ist Sess., 44 Dept. of State Bulletin 234 (1961) 
(arbitration provisions are in Art. XVI). 22 [1959-1960] I.C.J. Yearbook 245. 

23 Pan American Survey 68-69. 

2449 Stat. 3153, 3176 (1929); U. 8S. Treaty Series, No. 886; 23 A.J.I.L. Supp. 88 
(1929); Pan American Survey 19, 
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The United States ratified the treaty 


with the understanding, made a part of such ratification, ‘‘that the 
special agreement in each case shall be made only by the President, 
and then only by and with the advice and consent of the Senate, 
provided two-thirds of the Senators present concur.’’ * 
The ‘‘special agreement’’ referred to is dealt with in Article 4 of the 
treaty, and is to define ‘‘the particular subject matter of the controversy’’ 
and procedural details. Article 4 further provides: ‘‘If an accord has 
not been reached with regard to the agreement within three months reckoned 
from the date of the installation of the court, the agreement shall be 
formulated by the court.’’ The persuasive force of the obligation to arbi- 
trate is very strong, as the Senate demonstrated in 1945.6 

4, Hartt-Dominican Repusiic. These states, co-riparians of the Arti- 
bonite River system, both accept without reservation the compulsory juris- 
diction of the International Court of Justice,?* and they signed a general 
arbitration treaty in 1929.28 The Bogoté Pact is in force between them, 
and both signed the Declaration of Montevideo. 

5. Mexico-BritisH Honpuras. The border is formed primarily by the 
Rio Hondo. Both Mexico and Britain have accepted the compulsory juris- 
diction of the International Court of Justice, though limited by Mexico’s 
reservation mentioned above. 

6. GuatemMALA. This state’s common waterways with Mexico, Honduras 
and El Salvador are subject to the Inter-American Arbitration Treaty of 
1929, which, however, all four states signed with serious reservations.” 
A 1957 treaty, as yet unratified, between Guatemala and El Salvador 
provides for indemnification for damages to land caused by either state’s 
use of the waters of the boundary Giiija Lake. Any dispute as to the 
amount to be paid was to be settled by arbitration.*° 

7. Honpuras-Ext Satvapor. These states, which share small frontier 
and successive watercourses, both accept the compulsory jurisdiction of the 
International Court of Justice, but El Salvador reserves ‘‘any disputes 

. concerning points . . . which cannot be submitted to arbitration in 


25 49 Stat. 3153, 3169 (1929); U. 8. Treaty Series, No. 886; Pan American Survey 21. 

26 See note 15 above. 27 [1959-1960] I.C.J. Yearbook 239, 241. 

28 Treaty of Peace, Friendship and Arbitration between the Dominican Republic and 
Haiti, Santo Domingo, Feb. 20, 1929, 105 L.N. Treaty Series 215; United Nations, 
Systematic Survey of Treaties for the Pacific Settlement of International Disputes 
1928-1948, at 530 (1948) (hereinafter cited as U.N. Survey). Among the classes of 
disputes covered are issues concerning the ‘‘interpretation of a treaty.’’ Art. X of 
the same treaty contains an agreement not to change the natural course of common 
watercourses and a guarantee to each state of the ‘‘just and equitable use’’ of water 
within its territory. 

2949 Stat. 3153, 3172, 3174, 3176 (1929); U. S. Treaty Series, No. 886; 23 A.J.LL. 
Supp. 86, 87, 88 (1929); Pan American Survey 18, 19. 

80 Treaty between Guatemala and El Salvador for the Utilization of the Waters of 
the Giiija Lake, Guatemala, April 15, 1957. See Villacorta, Palacios, Osorio, ‘‘ Dictamen 
sobre el Tratado para el Aprovechamiento de las Aguas del Lago de Giiija,’’ 44 Boletin 
Universitario, Universidad de San Carlos de Guatemala 93 (January-April, 1958). The 
treaty was ratified by El Salvador May 18, 1957. 
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accordance with the political constitution of this Republic.’’** Both states, 
however, have ratified the Pact of Bogoté without reservations. 

8. Honpuras-Nicaraaua. The frontier between these states is in dispute, 
but most of the de facto frontier is formed by the Rio Negro and the Rio 
Segovia. Both accept the compulsory jurisdiction of the International 
Court *? and both have ratified the Bogota Pact, though Nicaragua ap- 
pended a curious reservation that might present difficulties.** 

9. Nicaracua-Costa Rica. The eastern part of the frontier is formed 
by the Rio San Juan, where extensive dams and canals are proposed; the 
western part of the frontier is crossed by numerous small streams flowing 
into Lake Nicaragua. Both states have ratified the Bogota Pact, subject 
to Nicaragua’s reservation mentioned above. 

10. Costa Rica-Panama. These states, which share minor watercourses, 
have both ratified the Bogota Pact without reservations. 

11. Panama-Cotomsia. Both states are subject to the compulsory juris- 
diction of the International Court, without reservation except that Colombia 
excluded disputes arising out of facts prior to January 6, 1932.%* Both 
states are parties to the Inter-American Arbitration Treaty, Colombia 
reserving disputes arising from acts before 1929 and, except in the case of a 
d nial of justice, disputes ‘‘ between a citizen . . . of one of the parties and 
thc other contracting state when the judges or courts of the latter state are, 
in accordance with its legislation, competent to settle the controversy.’’ ** 

“i. CoLoMBIA-VENEZUELA. These two states share the great Orinoco 
s) “tem « well as smaller rivers. Both ratified the 1929 treaty, though 
witi. substantial reservations.** They are also bound by a compulsory 
arbitration treaty requiring the submission to the Permanent Court of 
International Justice or to arbitration of all legal disputes except ‘‘ those 
questions which affect the vital interests, independence or territorial in- 
tegrity of the contracting states.’’ *" 

13. THe Guranas. The France-Netherlands Treaty of 1915, concerning 
the Maroni River which forms the border between French Guiana and 
Surinam, provides for direct appeal to a court of arbitration.** France, 
Great Britain, and The Netherlands all also accept the compulsory jurisdic- 
tion of the International Court of Justice.*® 

14. VENEZUELA-BraziL. These states, which share the Rio Negro and 
smaller watercourses, are parties to the 1929 treaty, subject to Venezuela’s 
reservations mentioned above. The two states in 1940 concluded a general 


81 [1959-1960] I.C0.J. Yearbook 239, 241. %2 Ibid. at 241, 247. 

88 Pan American Survey 69. 84 [1959-1960] I.C.J. Yearbook 238, 249. 

8549 Stat. 3153, 3176 (1929); U. 8. Treaty Series, No. 886; 23 A.J.I.L. Supp. 87 
(1929); Pan American Survey 19. 

86 49 Stat. 3153, 3170, 3174 (1929); U. S. Treaty Series, No. 886; 23 A.J.I.L. Supp. 
85, 87 (1929); Pan American Survey 17, 19. 

87 Treaty of Non-Aggression, Conciliation, Arbitration and Judicial Settlement be- 
tween Venezuela and Colombia, Bogoté, Dec. 17, 1939. 6 Venezuela, Tratados Piblicos 
y Acuerdos Internacionales de Venezuela 567 (1942); U.N. Survey 1121, 1122. 

88 ECE Report 193. 
89 [1959-1960] I.C.J. Yearbook 240, 246, 254. See also note 62 below. 
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arbitration treaty which requires the submission of legal disputes to the 
Permanent Court of International Justice or to an arbitral tribunal.*° 

15. Cotompia-Brazi. These states share important tributaries of the 
Amazon. Both signed the Declaration of Montevideo. Both are parties 
to the 1929 treaty, subject to the Colombian reservation mentioned in 
paragraph 11. 

16. CotomBia-Ecuapor. The border between these states is formed al- 
most entirely by watercourses. Both signed the Declaration of Montevideo 
and ratified the 1929 treaty, subject to the Colombian reservations men- 
tioned in paragraph The Boundary Treaty of 1916 * contains a 
provision (Article 6) for freedom of navigation, and provides (Article 7) 
that differences are to be settled by arbitration. 

17. CotomBra-Perv. These states, which share important branches and 
the main channel of the Amazon, are parties to the Montevideo Declaration 
and to the 1929 treaty, Peru without reservations. By a treaty of 1934,* 
which itself contains provisions regarding freedom of navigation (Article 
4), they are bound without reservations to submit all disputes between them 
to the Permanent Court of International Justice. 

18. Ecuapor-Perv. Co-riparians of branches of the Amazon, these 
states signed the Declaration of Montevideo and the 1929 treaty.** 

19. Peru-Brazm. These states share major branches of the Amazon. 
They both signed the Montevideo Declaration and, without any reservations, 
the Inter-American Arbitration Treaty of 1929. 

20. Peru-Boxtivia. Co-riparians of Lake Titicaca and certain tributaries 
of the Amazon, these states agreed in 1901 to submit all disputes to arbitra- 
tion or, if of a technical nature, to designated bodies possessing technical 
competence.*® 


40 Treaty for the Pacific Settlement of Disputes between Brazil and Venezuela, Caracas, 
March 30, 1940. 6 Venezuela, op. cit, note 37 above, at 599; 51 U.N. Treaty Series 
291; U.N. Survey 1126. 

4149 Stat. 3153, 3174 (1929); U. 8. Treaty Series, No. 886; 23 A.J.I.L. Supp. 87 
(1929); Pan American Survey 18-20. 

42 Boundary Treaty between Colombia and Ecuador, Bogoté, July 15, 1916. Colombia, 
Informe del Ministro de Relaciones Exteriores al Congreso de 1917, at 61, 63 (1917); 
110 Brit. and For. State Papers 826 (1920). 

48 Protocol of Friendship and Cooperation between Colombia and Peru, Rio de 
Janeiro, May 24, 1934. 164 L.N. Treaty Series 21; U.N. Survey 1073. 

4449 Stat. 3153, 3714, (1929); U. 8. Treaty Series, No. 886; Pan American Survey 
18-21. 

45 General Treaty of Arbitration between Bolivia and Peru, La Paz, Nov. 21, 1901. 
3 Martens, op. cit. (3° sér.) 47; 1 Peri, Tratados, Convenciones y Acuerdos Vigentes 
entre E] Peri y Otros Estados—Instrumentos Bilaterales 69 (1936); 3 A.J.I.L. Supp. 378 
(1909). Subsequently the two states concluded the General Pact of Friendship and Non- 
Aggression, Lima, Sept. 14, 1936. 5 Bolivia, Coleccién de Tratados Vigentes de la Re- 
publica de Bolivia—Convenciones Bilaterales 492 (1944); U.N. Survey 1105. In the 
view of Peru this latter treaty, which also provides for general arbitration of disputes, 
did not take effect because of a failure of legislative approval, and the 1901 treaty re- 
mains operative. Letter from an official of the Government of Peru to the author, Aug. 
31, 1959. 
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21. Botivia-ParaGuay. Co-riparians of several branches of the Parana, 
these states agreed in 1938 ‘‘to have recourse to the conciliatory and arbitral 
procedures offered by international law and especially the American con- 
ventions and pacts’’ in the solution of ‘‘any present or future difference.’’ « 

22. Cumz-Perv. Both signed the Declaration of Montevideo and ratified 
the 1929 treaty, although Chile did so with a curious reservation which 
might be interpreted as entitling her to be the judge of what questions 
are within her exclusive national jurisdiction.*7 In 1929 these states signed 
a treaty, including waters provisions, which provided that all disputes over 
interpretation should be settled by the President of the United States.** 
At present the two states share only very minor watercourses. 

23. Braziu-Urueuay. Both signers of the Montevideo Declaration, these 
states, which share important watercourses, have also signed a general 
arbitration treaty governing all disputes between them **® and are parties 
to the 1929 treaty. 

24. Co-riparians of the important Parana system, 
these states are parties to the 1929 treaty. 

25. UruaguAY-ARGENTINA. These states share the River Uruguay, which 
forms the boundary between them. Both signed the Declaration of Monte- 
video. On December 20, 1946, they signed at Montevideo a treaty pro- 
viding for the joint exploitation of the River Uruguay and for the equal 
sharing of the waters thereof. All matters concerning the utilization of the 
river are entrusted to a Joint Technical Commission. In the event of a 
deadlock on the commission, a dispute is to be submitted to negotiation and, 
that failing, to arbitration.*® The two states also entered into a general 
treaty of arbitration in 1899." 

26. Cuitz-ARGENTINA. These states signed a general treaty of arbitra- 
tion in 1902.5 They share a number of common lakes. 


46 Treaty of Peace, Friendship, and Boundaries between Bolivia and Paraguay, 
Buenos Aires, July 21, 1938. 106 U. 8S. Treaty Information Bulletin 256 (1938) ; 
32 A.J.I.L. Supp. 139 (1938); U.N. Survey 1118. 

4749 Stat. 3153, 3170 (1929); U. S. Treaty Series, No. 886; 23 A.J.I.L. Supp. 85 
(1929) ; Pan American Survey 17-18. 

48 Treaty between Chile and Peru for the Settlement of the Dispute Regarding Tacna 
and Arica, Lima, June 3, 1929, Art. 12. 94 L.N. Treaty Series 401, 404; see ECE 
Report 198. 

49 Treaty of Conciliation and Obligatory Arbitration between Brazil and Uruguay, 
Rio de Janeiro, Aug. 22, 1934. 74 Brazil, Didério Official 18477, No. 193 (1935); U.N. 
Survey 1073. 

50 Convention and Additional Protocol Relative to the Utilization of the Rapids of 
the Uruguay River in the Area of Salto Grande, Montevideo, Dec. 30, 1946. Argentina, 
Boletin del Ministerio de Relaciones Exteriores y Culto de la Nacién Argentina 46-54 
(December, 1946); 2 Argentina, Instrumentos Internacionales de Caracter Bilateral 
Suseriptos por la Repablica Argentina (Hasta el 30 de junio de 1948) at 1409 (1950). 

51General Treaty of Arbitration between Argentina and Uruguay, Buenos Aires, 
June 8, 1899. 1 Argentina, Tratados y Convenciones Vigentes en la Nacién Argentina 
790 (1925) ; 30 Martens, op. cit. (2° sér.) 237. 

52 General Treaty of Arbitration between Chile and Argentina, Santiago, May 28, 
1902. Argentina, Registro Nacional de la Repfblica Argentina, Pt. III, at 243 (1902); 
35 Martens, op. cit. (2° sér.) 297; 1 A.J.I.L. Supp. 292 (1907). 
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27. BraziL-ARGENTINA. These states, which share the Rio Uruguay and 
branches of the Parand, signed a general arbitration treaty in 1905.%* 
They are both signatories of the Declaration of Montevideo. 

28. PaRAGUAY-ARGENTINA. These states, which share the Paraguay, the 
Parana, and many tributaries, concluded a general arbitration treaty in 
1899 ** and are both signatories of the Declaration of Montevideo. 


II. Europe 


1, GenERAL. The Treaty of Versailles provided that if a state neglects 
to comply with its obligations with regard to the upkeep of international 
navigable waterways, the matter may be brought before ‘‘the tribunal 
instituted for this purpose by the League of Nations.’’*> The Treaty of 
Saint-Germain provided that in case of waters disagreements between 
riparian states arising out of a change of frontiers, ‘‘the matter shall be 
regulated by an arbitrator appointed by the Council of the League of 
Nations.’’ °° 

2. Spain-PortucaL. A 1927 convention regulated the hydro-electric de- 
velopment of the international section of the River Douro. Disputes, 
whether legal or technical, were to be settled by a mixed arbitral tribunal 
with an impartial umpire.*’ The 1928 treaty between the two countries 
would cover all disputes over any of their international watercourses, in- 
eluding the Douro, Tagus and Guadiana systems. It provides for sub- 


58 General Treaty of Arbitration between Argentina and Brazil, Rio de Janeiro, 
Sept. 7, 1905. 2 Martens, op. cit. (3° sér.) 274; 100 Brit. and For. State Papers 605; 3 
AJ.L.L. Supp. 1 (1909). 

54General Treaty of Arbitration between Argentina and Paraguay, Asuncién, Nov. 
6, 1899. 2 Argentina, Instrumentos Internacionales de Caracter Bilateral Suscriptos 
por la Repablica Argentina 1145 (1950); 92 Brit. and For. State Papers 485. 

55The Treaty of Peace between the Allied and Associated Powers and Germany, 
Versailles, June 28, 1919, Art. 336. The Treaty of Versailles and After (Dept. of 
State Pub. No. 2724, 1947); 3 Treaties, Conventions, International Acts, Protocols, and 
Agreements 3329, 3489-3490 (S. Doc. No. 348, 67th Cong., 4th Sess., 1923); 13 A.J.L.L. 
Supp. 151 (1919). The treaty was executed by the United States, the British Empire, 
France, Italy, Japan, Belgium, Bolivia, Brazil, China, Cuba, Ecuador, Greece, Guatemala, 
Haiti, the Hedjaz, Honduras, Liberia, Nicaragua, Panama, Peru, Poland, Portugal 
Rumania, the Serb-Croat-Slovene State, Siam, Czechoslovakia, Uruguay and Germany. 
Art. 336, however, applied of its own force only to the Elbe, Oder, Niemen and Danube 
rivers (see Art. 331). For similar provisions regarding the Danube only, see the Treaty 
of Saint-Germain, Arts. 291, 297, note 56 below. 

56 Treaty of Peace between the Allied and Associated Powers and Austria, Saint 
Germain-en-Laye, Sept. 10, 1919, Arts. 309, 310. S. Doc. No. 92, 66th Cong., Ist Sess. 
(1919); 3 Treaties, Conventions, International Acts, Protocols, and Agreements 3149 
(8S. Doe. No. 348, 67th Cong., 4th Sess., 1923); 14 A.J.I.L. Supp. 1 (1920). This treaty 
was executed by the same Powers as executed the Treaty of Versailles, except for the 
substitution of Austria for Germany. Presumably Arts. 309 and 310, though not ex- 
pressly so limited by their terms, were intended to apply only to rivers over which changes 
in sovereignty were effected by the treaty. 

57 Convention between Spain and Portugal to Regulate the Hydro-Electrie Develop- 
ment of the International Section of the River Douro, Lisbon, Aug. 11, 1927. 82 L.N. 
Treaty Series 115; see ECE Report 202. 
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mission of all disputes to the Permanent Court of International Justice, 
to be decided ex aequo et bono if ‘‘not of a juridical nature.’’ ** 

3. Sparn-France. A treaty of 1929 provides for arbitration or adjudica- 
tion of ‘‘any disputes or conflicts of any nature whatsoever,’’ to be decided 
ex aequo et bono if not a dispute over legal rights.°® The Lake Lanoux 
Case® was submitted to arbitration under this treaty. 

4. Tae Rue System. The Rhine Navigation Convention of 1936" 
provided for the resolution of disputes by the Permanent Court of Inter- 
national Justice or by an arbitral tribunal. Many bilateral and trilateral 
treaties regulating parts of the Rhine system contain arbitration provisions; 
these are mentioned separately. 

5. FRANCE-SWITZERLAND. These countries share two major international 
watercourses, the Rhine and the Rhéne. Both have accepted the com- 
pulsory jurisdiction of the International Court of Justice.®* Also, three 
treaties regulating specific watercourses—the Chiatelot Falls,** the Kembs 
derivation,®** and the Strasbourg-Istein reach of the Rhine **—contain com- 
pulsory arbitration or adjudication clauses. The two states concluded a 
general arbitration treaty in 1925.* 

6. France-Germany. The 1925 treaty regulating the Rhine frontier be- 
tween these two countries provided for the submission to arbitration or to 
the Permanent Court of International Justice of any dispute arising under 
the treaty." These states are also parties to a 1929 waters treaty with 


58 Treaty of Conciliation, Judicial Settlement and Arbitration between Spain and 
Portugal, Lisbon, Jan. 18, 1928. 77 L.N. Treaty Series 105; U.N. Survey 331. 

59 Treaty of Arbitration between Spain and France, Paris, July 10, 1929. 148 
L.N. Treaty Series 369; U.N. Survey 620. 

60 Affaire Du Lac Lanoux (France v. Spain), Tribunal Arbitral Franco-Espagnol, 
Genéve, 1957, in 62 Revue Générale de Droit International Public 79-119 (3° sér., 
1958); 53 A.J.I.L. 156 (1959). 

61 Modus Vivendi Concerning Navigation on the Rhine, Strasbourg, May 4, 1936, 
Annex, Art. 90. 13 Switzerland, Recueil Systématique des Lois et Ordonnances 1848- 
1947, at 494, 521 (1953). This agreement was signed by Germany, Belgium, France, 
Great Britain, Italy and Switzerland. Germany, Belgium, France, and Italy denounced 
it before Jan. 1, 1937, under Art. 3 of the Modus Vivendi. It remains effective between 
Great Britain and Switzerland. Ibid. at 494, note 3. 

62 [1959-1960] I.C.J. Yearbook 240, 252. France formerly excluded ‘*matters which 
are essentially within the national jurisdiction as understood by the Government of the 
French Republic,’’ [1956-1957] ibid. 213, but this reservation was removed in 1959. 

68 26 Martens, op. cit. (3° sér.) 312; see ECE Report 194. 

64 Convention Regulating the Relations between France and Switzerland with Regard 
to Certain Clauses of the Legal Regime of the Future Kembs Derivation, Bern, Aug. 
27, 1926, Art. 12. 71 L.N. Treaty Series 63; see ECE Report 203. 

65 Protocol of the Negotiations with the Object of Regulating the Means of Technical 
and Administrative Cooperation between Germany, France, and Switzerland for the 
Construction of Works Regularizing the Rhine between Strasbourg/Kehl and Istein, 
Geneva, Dec. 18, 1929, Art. 15, cl. 2. 24 Martens, op. cit. (3° sér.) 636; 12 Switzerland, 
op. cit. note 61 above, at 516, 522 (1953). 

6¢ Treaty of Compulsory Conciliation and Arbitration between Switzerland and France, 
Paris, April 6, 1925. 29 Martens, op. cit. (3° sér.) 89; 11 Switzerland, op. cit. above, at 
286 (1953). 

67 Treaty between France and Germany Regarding the Delimitation of the Frontier, 
Paris, Aug. 14, 1925, Art. 51. 75 L.N. Treaty Series 103; see ECE Report 196-197. 
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arbitration provisions. In 1956 they signed three waters treaties, dealing 
with the upper Rhine, the Saar, and the Mosel, respectively. All three 
treaties provided for resolution of disputes by a court of arbitration. On 
October 23, 1954, Germany adhered to the Brussels Pact (see No. 7 below), 
thus vesting general jurisdiction over legal disputes between it and France 
in the International Court of Justice.” 

7. FRANCE-BELGIUM-NETHERLANDS-LUXEMBOURG. By the Brussels Pact 
of 1948 (amended by a protocol of October 23, 1954), these four states, 
together with the United Kingdom, agreed to settle all disputes ‘‘ falling 
within the scope of Article 36, paragraph 2, of the Statute of the Inter- 
national Court of Justice by referring them to the Court.’’™ This treaty 
would cover disputes arising under treaties, or concerning customary inter- 
national law, over the Meuse, Mosel and Scheldt systems, as well as the 
eanals crossing the Netherlands-Belgium frontier which have given rise to 
disputes and litigation in the past. All four states have also accepted the 
compulsory jurisdiction of the International Court of Justice."* France 
and The Netherlands, co-riparians of the Meuse, in 1928 signed a general 
arbitration treaty covering all disputes ‘‘relating to a right.’’** Luxem- 
bourg and The Netherlands, co-riparians of the Meuse system, signed a 
general arbitration treaty in 1929. France and Luxembourg are parties 
toa Treaty Relative to Making the Mosel Navigable; this treaty contains its 
own arbitration provisions.”® 

8. LuxEMBoURG-GERMANY. (The boundary between these two countries 
is formed by the Mosel and its tributaries, the Our and the Sauer. Other 
tributaries of the Mosel rise in Luxembourg and flow via the Mosel into 
Germany.) These two countries agreed in 1929 to submit all disputes 
“concerning a right’’ to the Permanent Court of International Justice or 
to arbitration.”® They are also parties to a treaty on the navigability of 


68 See note 65 above. 

69 Treaty between Germany and France Concerning the Improvement of the Upper 
Rhine between Basel and Strasbourg, Luxembourg, Oct. 27, 1956, Arts. 25-28, [1956] 
2 Bundesgesetzblatt 1863, 1869-1870 (Germany); Treaty between Germany and France 
for Regulation of the Saar Question, Luxembourg, Oct. 27, 1956, Arts. 89-94, ibid. 
1587, 1636-1638 (Germany); Treaty between Germany, France and Luxembourg 
Relative to Making the Mosel Navigable, Luxembourg, Oct. 27, 1956, Arts. 57-60, ibid. 
1837, 1853-1854 (Germany). 

7031 Dept. of State Bulletin 723 (1954); 49 A.J.I.L. Supp. 128 (1955). 

11 Treaty of Economic, Social and Cultural Collaboration and Collective Self-Defense 
between the United Kingdom, Belgium, France, Luxembourg and The Netherlands 
(Brussels Pact), Brussels, March 17, 1948, Art. 8. 19 U.N. Treaty Series 51; U.N. 
Survey 1160; 43 A.J.I.L. Supp. 59 (1949). 

72 [1959-1960] I.C.J. Yearbook at 235, 240, 245, 246. 

78 Arbitration and Conciliation Treaty between France and The Netherlands, Geneva, 
March 10, 1928. 102 L.N. Treaty Series 109; U.N. Survey 348. 

Treaty of Judicial Settlement, Arbitration and Conciliation between Luxembourg 
and The Netherlands, Geneva, Sept. 17, 1929. 107 L.N. Treaty Series 35; U.N. Survey 
670. 75 See note 69 above, third treaty cited. 

Treaty of Arbitration and Conciliation between Germany and Luxembourg, Geneva, 
Sept. 11, 1929, Arts. 3-4. 118 L.N. Treaty Series 97; U.N. Survey 655. In the view 
of Luxembourg, this treaty is no longer in effect. Letter from an official of the Govern- 
ment of Luxembourg to the author, Aug. 4, 1959. 


5 
d 
51 
il 
il 
e 
)- 
a 
0 
r 
h 
d 
8 
1, 
ey 
d 
n 
h 
e 
d 
A; 
l, 


658 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


the Mosel, which contains its own provisions for a court of arbitration.” 
The Our and the Sauer are regulated by two treaties between Luxembourg 
and the German state of Rheinland-Pfalz, both of which provide for the 
settlement of disputes by arbitration."* By Germany’s adherence to the 
Brussels Pact (see No. 6 above), general jurisdiction over legal disputes 
between it and Luxembourg was vested in the International Court of 
Justice. 

9. NETHERLANDS-GERMANY. Co-riparians of the great watercourses of 
the lower Rhine, these states in 1926 signed a treaty for the arbitration of 
‘‘all disputes of any nature whatever.’’*® By Germany’s adherence to the 
Brussels Pact (see No. 6 above), general jurisdiction of disputes between 
the two states became vested in the International Court of Justice. 

10. THe Evse System. The Statute of Navigation of the Elbe (1922) 
sets up an international commission to regulate the regime of the river, 
with a right of appeal to international adjudication.®® 

11. GERMANY-SwITZERLAND. These two states, co-riparians of the Rhine, 
in 1921 signed a treaty for the arbitration of all disputes except those 
which are agreed by both parties to involve independence or territorial 
integrity.*t They are also parties to a 1929 waters treaty containing its 
own arbitration provisions.*” 

12. GermaNny-Potanp. These states in 1923 signed a treaty providing 
for the delivery of records concerning their shared watercourses,®* and in 
1925 signed a treaty for the administration of certain frontier rivers; ™ 


77 See note 69 above, third treaty cited. 

78 Treaty between the State of Rheinland-Pfalz in the Federal Republic of Germany 
and Luxembourg on the Construction of Waterworks on the Our (Art. 27), Tréves, 
July 10, 1958, Luxembourg Memorial No. 25, June 11, 1959, at 405; Treaty between 
the State of Rheinland-Pfalz in the Federal Republic of Germany and Luxembourg on 
the Construction of Water Power Works on the Sauer near Ralingen-Rosport (Art. 
22), Tréves, 1950, Luxembourg Memorial No. 46, July 24, 1953, at 1003. 

79 Convention of Arbitration and Conciliation between Germany and The Netherlands, 
The Hague, May 20, 1926. 66 L.N. Treaty Series 119; League of Nations, Arbitration 
and Security—Systematie Survey of the Arbitration Conventions and Treaties of Mutual 
Security Deposited with the League of Nations 291 (1927) (hereinafter cited as L.N. 
Survey). 

80 Convention between Germany, Belgium, Great Britain, France, Italy, and Czecho- 
slovakia Instituting the Statute of Navigation of the Elbe, Dresden, Feb. 22, 1922, Arts. 
2-11, 52. 26 L.N. Treaty Series 219; 17 A.J.I.L. Supp. 227 (1923); see ECE Report 
202. 

81 Treaty of Arbitration and Conciliation between Germany and Switzerland, -Bern, 
Dec. 3, 1921, Arts. 1, 4, 12. L.N. Treaty Series 271; U.N. Survey 429. 

82 See note 65 above. 

88 Agreement between Germany and Poland Concerning the Handing Over of the 
Records of the Water Conservancy Associations and Associations for the Upkeep and 
Construction of Dykes, Posen, June 14, 1923, Art. 5. 34 L.N. Treaty Series 343; see 
ECE Report 195-196. 

84 Agreement between Germany and Poland Regarding the Administrations of the 
Frontier Sections of the Notee and Gida Rivers and Navigation on These Sections, Pila, 
March 14, 1925, Art. 16. 95 L.N. Treaty Series 239; see ECE Report 196. 
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both contained provisions for compulsory third-party arbitration. (These 
treaties are perhaps obsolete in the light of the de facto change of frontiers 
in 1945.) 

13. GERMANY-CZECHOSLOVAKIA. These nations, co-riparians of the Elbe, 
signed a waters treaty in 1927 with a provision for compulsory third-party 
arbitration of disputes.** 

14. GermaNny-DenMaRK. The treaty of 1922 for the settlement of 
questions relating to frontier watercourses and dikes provided for arbitra- 
tion by a mixed commission, with a third-party president of an appellate 
commission.*® These states also signed a general arbitration treaty (cover- 
ing ‘‘all disputes of any nature whatsoever’’) in 1926.87 

15. Potanp-CzEcHosLovakKiA. These states, co-riparians of the Oder- 
Neisse system and tributaries of the Danube, agreed in 1925 to arbitrate 
“all disputes’’ except those ‘‘regarding the territorial status of the Con- 
tracting Parties.’’ ** 

16. Irauy-France. These states share many mountain streams. On 
October 23, 1954, Italy adhered to the Brussels Pact (see No. 7 above), as 
modified by the protocol of that date.*® Thereupon legal disputes between 
Italy and France became subject to the compulsory jurisdiction of the 
International Court of Justice. 

17. Irauy-SwirzerLanp. The 1949 treaty concerning hydraulic power 
on the Reno di Lei provided for settlement of disputes by a three-man 
tribunal, including a third-party umpire.*° Three other waters treaties 
between the two states provide for resolution of disputes by arbitration.” 
These states in 1924 signed a treaty providing for submission of all dis- 
putes to the Permanent Court of International Justice with power to decide 
ex aequo et bono if the case is ‘‘not of a juridical nature.’’*®? They are co- 
riparians of Lakes Lugano and Maggiore and of many mountain streams. 


85 Treaty between Germany and Czechoslovakia Regulating the Frontier Relations on 
the Frontier Described in Article 83 of the Treaty of Peace of Versailles of June 28, 
1919, Berlin, Feb. 3, 1927, Art. 35. 109 L.N. Treaty Series 219; see ECE Report 197. 

86 Treaty between Germany and Denmark Concerning the Settlement of Questions 
Arising Out of the Transfer to Denmark of the Sovereignty over North Schleswig, 
Copenhagen, April 10, 1922. 10 L.N. Treaty Series 73, 201-202; see ECE Report 
200-201. 

8? Treaty of Arbitration and Conciliation between Germany and Denmark, Berlin, 
June 2, 1926. 61 L.N. Treaty Series 325; L.N. Survey 269. 

88 Treaty of Conciliation and Arbitration between Poland and Czechoslovakia, Warsaw, 
April 23, 1925. 48 L.N. Treaty Series 383; L.N. Survey 236. 

89 See note 70 above. 90 See ECE Report 199. 

%1 Convention between Switzerland and Italy on the Subject of the Utilization of the 
Hydraulic Power of the Spoel, Bern, May 27, 1957, Art. 18, Switzerland, Recueil Officiel 
des Lois et Ordonnances de la Confédération Suisse—1959, at 432 (1960); Convention 
between Switzerland and Italy for Navigation on Lake Maggiore and Lake Lugano, 
Lugano, Oct. 22, 1923, Art. 19, 18 Martens, op. cit. (3° sér.) 424; Convention between 
Switzerland and Italy on the Subject of the Regularization of Lake Lugano (Article 11), 
Lugano, Sept. 17, 1955, 291 U.N. Treaty Series 213. 

Treaty of Conciliation and Judicial Settlement between Italy and Switzerland, 
Rome, Sept. 20, 1924, Art, 15. 33 L.N. Treaty Series 91; L.N, Survey 206, 
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18. AustRIA-SwITZERLAND. The 1954 treaty for the regulation of the 
Rhine provided for the resolution of disputes arising under the treaty by 
a three-man arbitral tribunal, including a third-party umpire.” 

19. Austria-ITaty. Co-riparians on the Drava and on many small 
Alpine streams, these two states agreed in 1930 to arbitrate ‘‘any disputes 
which may arise between them.’’ * 

20. LizCHTENSTEIN-SwITZERLAND. Co-riparians of the Rhine, both have 
accepted the compulsory jurisdiction of the International Court of Justice.” 

21. LizcHTENSTEIN-AusTRIA. Co-riparians of the Rhine, these states exe- 
cuted in 1931 a treaty regulating their common watercourses.** Article 13 
provides for settlement of disputes by a three-man arbitral tribunal, in- 
cluding an umpire. 

22. THe DanuBe System. By the Convention of 1921, the Danube was 
subjected te regulation by international commissions, with appeal to ‘‘the 
special jurisdiction set up for that purpose by the League of Nations.’ ” 
After the war this commission was not reconstituted. Riparian states 
entered into bilateral agreements, some of which (Yugoslavia-Rumania, 
Yugoslavia-Hungary) provided for mixed commissions but not for com- 
pulsory third-party arbitration in case of disputes on which no agreement 
was reached.** The Austria-Yugoslavia treaty of 1954 concerning the 
regulation of the Drava provides for compulsory arbitration,®® as does 
another Austria-Yugoslavia treaty regulating the boundary Danube tribu- 


tary Mur (Mura). 
A 1929 treaty between Yugoslavia, Czechoslovakia, and Rumania re- 


93 Treaty between Austria and Switzerland for the Regulation of the Rhine from the 
Confluence of the Ill to the Lake of Constance, Bern, April 10, 1954, Art. 33. [1955] 
Bundesgesetzblatt 893 (Austria); Switzerland, Recueil Officiel des Lois et Ordonnances 
de la Confédération Suisse—1955, at 741 (1956). Earlier treaties of 1892 and 1924, 
with the same title, contain identical arbitration provisions. [1893] Reichsgesetzblatt 
455, 459, Art. 16 (Austria); 39 L.N. Treaty Series 25. These treaties are still in 
force. 

%4 Treaty of Friendship, Conciliation and Judicial Settlement between Austria and 
Italy, Rome, Feb. 6, 1930. 105 L.N. Treaty Series 97; U.N. Survey 755. 

95 [1959-1960] I.C.J. Yearbook 244, 252. 

%6 Treaty between Austria and Liechtenstein for the Establishment of Common Prin- 
ciples for the Regulation of the Rhine, Vaduz, June 23, 1931, 25 Martens, op. cit. (3° 
sér.) 791; [1931] Bundesgesetzblatt 1721 (Austria). 

97 Convention Instituting the Definitive Statute of the Danube, Paris, July 23, 1921, 
Art. 38. 26 L.N. Treaty Series 173; 17 A.J.I.L. Supp. 13 (1923); see ECE Report 
201. The convention was ratified by Belgium, France, Great Britain, Greece, Italy, 
Rumania, the Serb-Croat-Slovene State and Czechoslovakia. 

98 See Paunovic, ‘‘The Uses of the Waters of International Rivers,’’ in International 
Law Ass’n., Principles of Law Governing the Uses of International Rivers, Resolution 
adopted by the International Law Association at its Conference held in August, 1956, 
at Dubrovnik, Yugoslavia, together with Reports and Commentaries submitted to the 
Association 1, 3-4 (1956). 

99 Convention between Yugoslavia and Austria Concerning Water Economy Questions 
Relating to the Drava, Geneva, May 25, 1954, Arts. 4, 7. 227 U.N. Treaty Series 128. 

100 Treaty between Austria and Yugoslavia Concerning Hydro-Economic Questions 
Relating to the Frontier and the Frontier Waters on the Mur, Vienna, Dec. 16, 1954, 
Art. 10. [1956] Bundesgesetzblatt 953 (Austria). 
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quires arbitration or judicial settlement of ‘‘disputes of every kind.’’ * 
The Austria-Hungary treaties of 1923 and 19311? provide for compulsory 
arbitration or adjudication of disputes, as do a 1925 treaty between Poland 
and Czechoslovakia,’ a 1929 treaty between Hungary and Bulgaria,?®* 
a 1926 treaty between Austria and Czechoslovakia,?® a 1926 treaty between 
Poland and Yugoslavia, and a 1928 treaty between Poland and 
Hungary.*” 

Hungary and Czechoslovakia are bound in certain circumstances to sub- 
mit disputes over frontier waters to a three-man arbitral board, the presi- 
dent being neutral. (More than half the frontier is formed by the 
Danube and its tributaries, the Tisza and Ipoly rivers.) Rumania and 
Czechoslovakia have made a similar treaty regarding frontier waters,’ 
but, with the transfer of Ruthenia to the U.S.S.R., the two nations are no 
longer adjacent. 

The treaty of 1955 between Great Britain, the United States, France, 
the U.S.S.R. and Austria, ending the occupation of Austria,™° contains a 
clause (Article 31) on the freedom of navigation on the Danube. Article 
35 provides for the settlement of disputes arising under the treaty by the 
heads of mission of France, the United Kingdom, the United States and 
the U.S.S.R. at Vienna, and, failing settlement by that method, by a three- 
member commission containing a neutral member, to be appointed, in case 
of disagreement, by the Secretary General of the United Nations. 


101 General Act of Conciliation, Arbitration, and Judicial Settlement between the 
States of the Little Entente, Belgrade, May 21, 1929. 96 L.N. Treaty Series 311; 
U.N. Survey 572. 

102 Agreement Concerning Arbitration between Austria and Hungary, Budapest, 
April 10, 1923, 18 L.N. Treaty Series 93; L.N. Survey 89; Treaty between Austria 
and Hungary on Friendship, Conciliation and Arbitration, Vienna, Jan. 26, 1931, 123 
L.N. Treaty Series 171. 

108 Note 88 above. This treaty covers ‘‘all disputes’’ except those regarding the 
‘territorial status of the Contracting Parties,’’ Art. 1. 

104 Treaty of Conciliation and Arbitration between Bulgaria and Hungary, Budapest, 
July 22, 1929. 101 L.N. Treaty Series 41; U.N. Survey 628. 

105 Treaty of Conciliation and Arbitration between Austria and Czechoslovakia, 
Vienna, March 5, 1926. 51 L.N. Treaty Series, 349; L.N. Survey 245. This treaty 
provides for submission of ‘‘all disputes . . . with regard to which the Parties are in 
conflict as to their respective rights’’ to the P.C.I.J. Several others of these bilateral 
treaties between Danube states also restrict the area of compulsory arbitration to legal 
disputes. 

10678 L.N. Treaty Series, 413; L.N. Survey 342. 

107 Treaty of Conciliation and Arbitration between Poland and Hungary, Warsaw, 
Nov. 30, 1928. 100 L.N. Treaty Series 67; U.N. Survey 476. 

108 Convention Relating to the Settlement of Questions Arising Out of the Delimita- 
tion of the Frontier between Hungary and Czechoslovakia (Frontier Statute), Prague, 
Nov. 14, 1928, Arts. 31(5), 79. 110 L.N. Treaty Series 425; see ECE Report 197. 

109 Convention Concerning the Settlement of Questions Arising Out of the Delimita- 
tion of the Frontier between Rumania and Czechoslovakia (Frontier Statute), Prague, 
July 15, 1930, Art. 30. 164 L.N. Treaty Series 157; see ECE Report 198. 

110 State Treaty for the Re-establishment of an Independent and Democratic Austria, 
Vienna, May 15, 1955. 217 U.N. Treaty Series 223; 49 A.J.L.L. Supp. 162 (1955). 
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Two treaties between Austria and Bavaria‘ providing for the common 
use of frontier rivers contain provisions for the resolution of disputes by 
arbitral tribunals. 

The frontier between Austria and Czechoslovakia is partly formed by the 
River Morava, a tributary of the Danube. The treaty of 1928 to regulate 
the frontier *** provides (Article 70) for the resolution of disputes by a 
three-man arbitral tribunal including an umpire. 

In 1948 the U.S.S.R., Bulgaria, Hungary, Rumania, Czechoslovakia and 
Yugoslavia '** concluded a convention for the regulation of the Danube by 
a commission representing the parties. Article 45 provides for the sub- 
mission of disputes concerning the application or interpretation of the 
convention, at the request of any party, to a body which, though termed a 
conciliation commission, would have power to issue binding decisions. It 
would consist of representatives of each party to the dispute and a neutral 
member appointed by the Chairman of the Danube Commission. 

23. YuaGosuavia-GrEEcE. These states, co-riparians of Lake Prespa and 
the Vardar River system, agreed in 1929 to submit ‘‘all questions what- 
soever on which they may differ’’ to the Permanent Court of International 
Justice or to arbitration.*"* 

24. Buuaarta-TURKEY. By a treaty of 1929 these states, which share 
the Tundzha River, agreed to submit legal disputes to the Permanent Court 
of International Justice and other disputes to a conciliation commission, 
with a right of appeal to the Permanent Court, which is authorized to 
decide ex aequo et bono if no rule of international law applies.’ 

25. GrEEcE-TuRKEY. These states, whose frontier is entirely formed by 
the Euros River and its tributaries, have a general arbitration treaty 
covering ‘‘any questions on which they may disagree... .’’*** In 1934 


111 Treaty between Bavaria and Austria Concerning the Austro-Bavarian Power Plant 
Company, Oct. 16, 1950, Arts. 26 and 27 provide for arbitration by a tribunal to be 
established by special agreement; Convention between Germany, Bavaria, and Austria 
Concerning the Jochenstein Danube Power Plant Company, Feb. 13, 1952, Art. 25 
provides for arbitration by a three-man tribunal including an umpire. See Berber, 
op. cit. note 4 above, at 80. 

112 Treaty between Austria and Czechoslovakia Regarding the Settlement of Legal 
Questions on the Common Frontier, Prague, Dec. 12, 1928. 108 L.N. Treaty Series 9. 

118 Convention Regarding the Regime of Navigation on the Danube, Belgrade, Aug. 
18, 1948. 33 U.N. Treaty Series 197. Britain, France and the United States refuse to 
recognize this convention because it was not signed by Germany and interested non- 
riparian states. The Western Powers regard the Convention of 1921 as still in force. 
Gorove, ‘‘Internationalization of the Danube: A Lesson in History,’’ 8 Journal of 
Public Law 125, 151 (1959). 

114 Pact of Friendship, Conciliation and Judicial Settlement between Greece and the 
Kingdom of the Serbs, Croats and Slovenes, Belgrade, March 27, 1929, Art. 4. 108 
L.N. Treaty Series 201; U.N. Survey 546. 

115 Treaty of Neutrality, Conciliation, Judicial Settlement and Arbitration between 
Bulgaria and Turkey, Ankara, March 6, 1929. U.N. Survey 535, 540. 

116 Treaty of Friendship, Neutrality, Conciliation and Arbitration between Greece 
and Turkey, Ankara, Oct. 30, 1930. 125 L.N. Treaty Series 9; U.N. Survey 858. The 
tribunal is to decide ex aequo et bono if no rule of international law applies. Art. 21, 
el. 2, 
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they concluded a treaty regulating their common waters and provided for 
submission of disputes in accordance with the arbitration treaty.™" 

26. THe Soviet Union. The Soviet Union, in addition to being a party 
to the Danube Convention of 1948 and the Austrian Treaty of 1955, which 
provide for compulsory arbitration (see No. 22 above), has agreed to en- 
gage in non-binding conciliation procedures by a number of treaties, among 
which are the Polish-Soviet Treaty of 1932%* and the Finnish-Soviet 
Treaty of 1932.11° Poland and the U.S.S.R. are co-riparians of important 
river systems: the Niemen, Bug, et cetera. Finland and the U.S.8.R. share 
many lakes and streams. 

27. Norway-SwEpEN. These states, sharing numerous international wa- 
tercourses, have both accepted the compulsory jurisdiction of the Inter- 
national Court of Justice,!”° have signed treaties for the compulsory adjudi- 
eation of legal disputes,” and committed themselves specifically to arbitra- 
tion of disputes arising under the waters-regulation treaty of 1905.*** 

28. Norway-FInLANnpD. The treaties of 1924 and 1925, regulating frontier 
and international waters, provide for direct appeal to the Permanent Court 
of International Justice in case of disputes.’** These states are also sub- 
ject generally to the compulsory jurisdiction of the International Court 
of Justice,’** and have concluded general treaties of arbitration.’* 


117 Greco-Turkish Agreement Relative to the Regulation of Hydraulic Works on the 
Two Banks of the River Maritza-Evros, Ankara, June 30, 1934, Ch. IV. Letter from 
an official of the Government of Greece to the author, June 27, 1959. 

118 Convention of Conciliation between Poland and the Union of Soviet Socialist 
Republics, Moscow, Nov. 23, 1932. 136 L.N. Treaty Series 55; 27 A.J.I.L. Supp. 190 
(1933); U.N. Survey 982. 

119 Convention of Conciliation between Finland and the Union of Soviet Socialist Re- 
publics, Helsinki, April 22, 1932, 157 L.N. Treaty Series 401; U.N. Survey 974. (This 
treaty was abrogated under Art. 12 of the Treaty of Peace with Finland, Paris, Feb. 
10, 1947, 48 U.N. Treaty Series 203; 42 A.J.I.L. Supp. 203 (1948)). 

120 [1959-1960] I.C.J. Yearbook 248, 251. 

121 Sweden and Norway, Treaties and Conventions Concerning the Dissolution of the 
Swedish-Norwegian Union: Arbitration, Stockholm, Oct. 26, 1905, 34 Martens, op. cit. 
(2° sér.) 702; 98 Brit. and For. State Papers 820; 1 A.J.I.L. Supp. 169 (1907); Con- 
vention between Norway and Sweden for the Pacific Settlement of Disputes, Oslo, Nov. 
25, 1925, 60 L.N. Treaty Series 295, L.N. Survey 130. These treaties do not apply to 
disputes as to which another scheme of resolution has been agreed upon. 

122 Sweden and Norway, Treaties and Conventions Concerning the Dissolution of the 
Swedish-Norwegian Union: Lakes and Water Courses in Common, Stockholm, Oct. 26, 
1905, Art. 6. 34 Martens, op. cit. (2° sér.) 710; 98 Brit. and For. State Papers 828; 1 
AJ.I.L. Supp. 177 (1907). Disputes were to be resolved by two ad hoc judges and a 
third to be selected, in the absence of agreement, by the Government of Switzerland. 
This treaty was superseded by a treaty concerning waters regulation of May 11, 1929, 120 
L.N. Treaty Series 264, which contains no arbitration clause. 

128 Convention Concerning the Frontier between the Province of Finmark and the 
Territory of Petsamo, and Final Protocol, Christiania, April 28, 1924, Art. 8, 30 
L.N. Treaty Series 49; Convention between Norway and Finland Concerning the Inter- 
national Legal Regime of the Waters of the Pasvik and of the Jakobselv, Oslo, Feb. 
14, 1925, Art. 3, 49 L.N. Treaty Series 379; see ECE Report 193-194. These treaties 
dealt with areas ceded by Finland to the Soviet Union by the Treaty of Peace between 
those states signed in 1947. 124 [1959-1960] I.C.J. Yearbook 240, 248. 
125 Treaty between Norway and Finland for the Pacifie Settlement of Disputes, 
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29. SwEDEN-F INLAND. These two states, whose frontier is formed by the 
Tornea River, agreed in 1926 to the compulsory submission of ‘‘legal’’ dis- 
putes to the Permanent Court of International Justice.** Both states have 
now accepted the compulsory jurisdiction of the International Court of 
Justice.*?" 

IIT. Asta 


1, AraB Repusiic (Syria). In 1923 France and the 
United Kingdom agreed on a dam to raise the waters of Lakes Huleh and 
Tiberias, and further agreed that any dispute between the Government of 
Palestine and the owners of land in Syria arising from this construction 
was to be settled by a four-man commission, two from each government,’ 
It is to be noted that this treaty may not have survived changes of sov- 
ereignty and that the commission would have no impartial member. 

2. Aras Srates. A number of treaties among Arab states provide for 
the submission of all disputes, or of all disputes arising from treaties, 
to arbitration: Iraq-Saudi Arabia (1931) Iraq-Saudi Arabia (1936) 
to which Yemen acceded in 1937; *** Transjordan-Saudi Arabia (1933) ; *%* 
Saudi Arabia-Yemen (1934).*** The Pact of the Arab League (1945) pro- 
vides for binding settlement of disputes by the Council of the League, but 
recourse to this procedure is not compulsory.*** The only significant water- 
courses which appear to be affected by these treaties are several non- 


Helsinki, Feb. 3, 1926, 60 L.N. Treaty Series 353; and supplementary treaty, Helsinki, 
May 11, 1953, [1953] Férfattningssamling 714 (Finland). 

126 Convention between Sweden and Finland for the Pacific Settlement of Disputes, 
Helsinki, Jan. 29, 1926, 49 L.N. Treaty Series 367; and Supplement, Helsinki, April 
9, 1953, 198 U.N. Treaty Series 61. 127 [1959-1960] I.C.J. Yearbook 240, 251. 

128 Exchange of Notes constituting an Agreement between Great Britain and France 
respecting the boundary line between Syria and Palestine from the Mediterranean to 
El Hammé, Paris, March 7, 1923. 22 L.N. Treaty Series 363; see ECE Report 201. 

129 Treaty of Friendship and Bon Voisinage between Hedjaz and Iraq, Mecca, April 
7, 1931, Art. 15. 36 Martens, op. cit. (3° sér.) 697; U.N. Survey 890 (disputes arising 
from treaties only). 

180 Treaty of Arab Brotherhood and Alliance between Saudi Arabia and Iraq, 
Baghdad, April 2, 1936. 174 L.N. Treaty Series 131; U.N. Survey 1104. This treaty 
provided that the parties should, if any dispute between them could not be settled by 
negotiation, ‘‘resort to the methods to be laid down in a Protocol to be annexed to this 
Treaty....’’ (Art. 2.) It does not appear that any such protocol was ever filed. 

181 Declaration of Accession by Yemen to the Treaty of Arab Brotherhood and Alliance 
between Saudi Arabia and Iraq, San’a, April 29, 1937. 174 L.N. Treaty Series 131; 
36 Martens, op. cit. (3° sér.) 711; U.N. Survey 1112. 

182 Treaty of Friendship and Bon Voisinage between Saudi Arabia and Transjordan, 
Jerusalem, July 27, 1933. United Kingdom, Report to the Council of the League of 
Nations on the Administration of Palestine and Transjordan 300 (1934); U.N. Survey 
1036 (disputes arising from treaties only). 

188 Treaty of Islamic Friendship and Brotherhood between Saudi Arabia and Yemen, 
Taif, May 20, 1934. 137 Brit. and For. State Papers 670 (1934); U.N. Survey 1071 
(all disputes). 

184 Pact of the Arab League, Cairo, March 22, 1945, Art. 5. 70 U.N. Treaty Series 
237; 16 U. 8S. Dept. of State Bulletin 967, 968 (1947); 39 A.J.I.L. Supp. 266, 267 
(1945) ; U.N. Survey 1141. 


1961] NOTES AND COMMENTS 665 


perennial streams which rise in Saudi Arabia and flow into the Euphrates 
River in Iraq. 

3. JORDAN-UniTED ARAB Repusuic (Syria). In 1953 these states entered 
into a treaty for the joint development of the Yarmouk River, which forms 
part of the boundary between them.'** A joint commission was established 
to carry out the agreement. In the event of a dispute which cannot be 
resolved by the commission or the governments, ‘‘the dispute shall be sub- 
mitted to an Arbitration Board consisting of two arbitrators one whom will 
be appointed by each State and an umpire to be agreed upon by the two 
States’’ (Article 10). 

4. TurKey-IRAN. These states, which share tributaries of the Araxes 
(Araks) River, signed in 1932 a treaty for conciliation and, that failing, 
arbitration or adjudication of ‘‘disputes of every kind.’’ *** 

5. Inag-InanN. These states, which share the Shatt-al-Arab and several 
of its tributaries, agreed in 1937 on compulsory adjudication or arbitration 
of future disputes ‘‘in which the rights of the Parties are at issue.’’ *** 

6. TurKeEy-Irag. These states, which share the Tigris and Euphrates 
and many of their tributaries, concluded in 1946 a treaty for arbitration 
or adjudication of disputes of every kind.*** 

7. THamanp-Inpo-Cuina. Thailand, Laos, Cambodia and South Viet- 
Nam share the main branch and many tributaries of the Mekong. In 
1937 France and Thailand adopted the compulsory arbitration procedures 
set forth in the General Act for the Pacific Settlement of International 
Disputes as to ‘‘any disputed questions which may arise between them in 
the future and which cannot be settled through the diplomatic channel.’”** 
Thailand and Cambodia have both accepted the compulsory jurisdiction 
of the International Court of Justice without significant reservations.’ 

In 1954 Laos, Cambodia, and Viet-Nam signed a convention concerning 
navigation on the Mekong.*** Article 7 provided for submission of dis- 


185 Agreement between Jordan and Syria for the Utilization of the Yarmouk Waters, 
Damascus, June 4, 1953. 184 U.N. Treaty Series 15. 

186 Treaty of Conciliation, Judicial Settlement and Arbitration between Persia and 
Turkey, Teheran, Jan. 23, 1932, Art. 1. 30 Martens, op. cit. (3° sér.) 725; U.N. Survey 
939. 

187 Treaty for the Pacific Settlement of Disputes between Iraq and Iran, Teheran, 
July 24, 1937. 190 L.N. Treaty Series 269; U.N. Survey 1112. 

188 Treaty of Friendship and Neighbourly Relations between Iraq and Turkey, Ankara, 
March 29, 1946. 387 U.N. Treaty Series 226. 

189 Treaty of Friendship, Commerce and Navigation between Siam and France, 
Bangkok, Dec. 7, 1937, Art. 21. 201 L.N. Treaty Series 113; U.N. Survey 1117. The 
present effectiveness of the arbitration provisions of this treaty was at issue between 
Thailand and Cambodia in the Case Concerning the Temple of Preah Vihear (Cambodia 
v. Thailand), Application Instituting Proceedings, I.C.J., Oct. 6, 1959, but was not 
passed on by the Court in its judgment of May 26, 1961. 

140 [1959-1960] I.C.J. Yearbook 236, 252. Thailand argued before the I.C.J. that its 
acceptance, made in 1950 by renewing a prior acceptance of the compulsory jurisdiction 
of the P.C.I.J., was void and ineffective. Case Concerning the Temple of Preah Vihear 
(Cambodia v. Thailand), Preliminary Objections of the Government of Thailand, I.C.J., 
1960. On May 26, 1961, the Court rejected this argument and ruled that the 1950 
declaration was effective. [1961] I.C.J. Rep. 17. The 1950 declaration expired by its 
terms on May 2, 1960. 

141 Convention Regulating Maritime and Inland Navigation on the Mekong and Inland 


ne 
ve 
of 
1e 
d 
of 
n 
28 
r 
t 


666 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


putes to ‘“‘the courts provided for in the agreement on conciliation and 
arbitration to be concluded within three months of the signing of the 
present convention.’’ It is not known whether the agreement in question 
has been concluded. 

8. IRAN-AFGHANISTAN. In 1927 these states agreed to submit disputes 
not settled by diplomatic channels to a board composed of one representa- 
tive from each, with the decision in case of deadlock to be made by ‘‘a 
statesman of a neutral power’’ to be appointed by the original two arbi- 
trators.** 

9. AUSTRALIA-NETHERLANDS. These states, which share significant water- 
courses on the island of New Guinea, have both accepted the compulsory 
jurisdiction of the International Court of Justice.’* 

10. Paxistan-INp1a. These two states share several major branches of 
the Indus system of rivers, on which depends the most extensive complex 
of irrigation in the world, and the Ganges-Brahmaputra system, which is 
put to important uses in both countries. On September 19, 1960, the two 
states signed the Indus Waters Treaty (reprinted below, p. 797) apportion- 
ing the waters of the Indus and its tributaries. The treaty provides for the 
resolution of all disputes arising under the treaty by a court of arbitration 
or, in the case of disputes on certain primarily technical subjects, by a 
neutral engineer. 

11. Inpra-Former States. A waters treaty of 1924 between the govern- 
ments of Madras and Mysore provided for the submission of disputes 
arising under the treaty ‘‘to arbitration, or if the parties so agree... 
to the Government of India.’’ *** 

12. Inp1a-BurMa. These states share a number of boundary and suc- 
cessive streams. The Burmese independence treaty of 1947 *** provided 
that Burma assumes rights and duties under every international instrument 
made by the United Kingdom ‘‘in so far as such instrument may be held to 
have application to Burma.’’ Presumably Burma thereby accepted the com- 
pulsory jurisdiction of the International Court of Justice under the British 
declaration then in foree.*** India accepts the Court’s jurisdiction.'*’ 

13. BurmMa-THAILAND. These states share the major rivers Salween and 
Mekong as well as many other streams. The status of these two states with 
respect to the compulsory jurisdiction of the International Court of Justice 
is discussed in Nos. 12 and 7 above, respectively. 


Navigation on the Approach to the Port of Saigon, between Cambodia, Laos, and Viet- 
Nam, Paris, Dec. 29, 1954. Documentation Frangaise, Jan. 25, 1955, No. 1.973, at 7. 

142 Protocol of Nov. 27, 1927, annexed to the Treaty of Friendship & Security be- 
tween Persia and Afghanistan, Nov. 27, 1927. 107 L.N. Treaty Series 445. 

148 [1959-1960] I.C.J. Yearbook 233, 246. 

144 Final Agreement between Mysore and Madras in Regard to the Construction of a 
Dam and a Reservoir at Krishnarajasagara, Feb. 18, 1924, Art. 10, cl. XV. 9 Aitchison, 
Treaties, Engagements and Sanads 324, 328 (5th ed., 1929). 

145 Treaty between the United Kingdom and Burma Regarding the Recognition of 
Burmese Independence and Related Matters, London, Oct. 17, 1947. 70 U.N. Treaty 
Series 183. 146 [1946-1947] I.C.J. Yearbook 212. 

147 [1959-1960] ibid. 241. India formerly conditioned her acceptance with a self- 
judging (‘‘Connally’’) amendment, [1955-1956] ibid, 186, but the current declaration 
contains no such reservation, 


~ 
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IV. AFRICA 


1. THe Nunez. The British-Egyptian treaty of 1929, regulating the use 
of the Nile, provided for the submission of disputes as to the interpretation 
of the treaty to ‘‘an independent body with a view to arbitration.’’ '** 
(This treaty was superseded in 1959 by a new agreement between the 
United Arab Republic and the Sudan which has no arbitration provisions. ) 

2. Suez Canau. In 1957 Egypt submitted to the International Court 
of Justice a declaration accepting on condition of reciprocity the jurisdic- 
tion of the Court with reference to all legal disputes as to ‘‘the interpreta- 
tion or the applicability of’’ the provisions of the Constantinople Conven- 
tion of 1888 concerning the Suez Canal which might arise between the 
parties to the Convention.** 

3. Erniopra-Somauia. In 1928 Ethiopia and Italy, sovereign of Somalia, 
signed a general arbitration treaty.°° Several rivers, notably the Uebi 
Scebeli and the Ganale Doria, rise in Ethiopia and flow through Somalia 
to the Indian Ocean. 

4. Ruanpa UrunpI-TANGANYIKA. A 1934 treaty regarding water rights 
on the boundary between these mandated territories provided for arbitra- 
tion of disputes.*** 

5. ANecota-THE Coneo. A convention of 1927 regarding the M’Pozo 
Dam and other questions of economic interest provided for arbitration of 
disputes.*®? 

6. MozAMBIQUE-TANGANYIKA. The treaty of 1936, concerning the rights 
of the parties in case of alterations in the bed of the boundary river 
Ruvuuma, provided for appeal to the Permanent Court of International 
Justice in case of dispute.*** 

7. ANcota-Union oF SoutH Arrica. A treaty of 1926 regulating the 
use of the waters of the Kunene River provided for arbitration.’ 

148 Exchange of Notes between the United Kingdom and Egypt in Regard to the 
Use of the Waters of the River Nile for Irrigation Purposes, Cairo, May 7, 1929. 93 
L.N. Treaty Series 43, 46; see ECE Report 198. 

149 [1956-1957] I.C.J. Yearbook 212, 241. 

150 Treaty of Amity, Conciliation and Arbitration between Ethiopia and Italy, Addis 
Ababa, Aug. 2, 1928, 94 L.N. Treaty Series 413; U.N. Survey 415. Ethiopia takes the 
position that, because of hostilities between Ethiopia and Italy and the abrogation, 
by Art. 44 of the Treaty of Peace between Italy and the Allied Powers, of all prewar 
bilateral treaties not preserved in force by notice from the Allied Power in question, the 
treaty of 1928 is no longer in effect. Letter from an official of the Government of 
Ethiopia to the author, June 30, 1959. 

151 Agreement between Belgium and the United Kingdom Regarding Water Rights 
on the Boundary between Tanganyika and Ruanda-Urundi, London, Nov. 22, 1934, Art. 
10. 190 L.N. Treaty Series 104; see ECE Report 198. 

152 Convention between Belgium and Portugal Regarding Various Questions of Eco- 
nomic Interest in the Colonies of the Belgian Congo and Angola, Sao-Paulo de Loanda, 
July 20, 1927, Art. 5. 71 L.N. Treaty Series 431; see ECE Report 198. 

158 Exchange of Notes between the United Kingdom and Portugal Constituting an 
Agreement Regarding Sovereignty over Islands in the River Rovuma and the Boundary 
between Tanganyika Territory and Mozambique, Lisbon, May 11, 1936, and Dec. 28, 
1937, par. (3). 185 L.N. Treaty Series 205, 207; see ECE Report 194. 

164 Agreement between the Union of South Africa and Portugal Regulating the Use 
of the Waters of the Kunene River for the Purposes of Generating Hydraulic Power 
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8. Rio pe Oro-AucertaA. The small common watercourses of these 
colonies are subject to the general arbitration treaty of 1929 between Spain 
and France.'*® 

9. Lrperia-SrerkA LEONE; ANGOLA-UNION oF SouTH AFRICA; ANGOLA- 
BECHUANALAND AND RxHopEsi4; THE SupDAN-UGANDA AND KENYA; 
MoZAMBIQUE-TANGANYIKA, SWAZILAND, NYASALAND, AND ; Mozam- 
BIQUE-UNION OF SoutH Arrica. These areas share major watercourses, 
including the Nile, the Kubango and Kunene, the Limpopo, the Zambezi 
and Lake Nyasa. Their sovereigns—Portugal, The Sudan, the United 
Kingdom, Liberia, and the Union of South Africa—have all accepted the 
compulsory jurisdiction of the International Court of Justice, Portugal 
without significant reservation.** The Sudan, Liberia, and the Union 
of South Africa all exclude disputes falling, by their own determination, 
within their domestic jurisdiction.*** The British declaration contains sev- 
eral reservations, including the exclusion of disputes arising out of a state 
of war.** The common watercourses of the British and Portuguese 
territories are further covered by a general arbitration treaty between these 
two countries.**® 

10. Guana-Ivory Coast, Upper Vouta, Toco. By an Exchange of 
Letters (dated November 25, 1957) between the Government of the United 
Kingdom and the Government of Ghana,’ the latter assumed ‘‘all obliga- 
tions and responsibilities of the Government of the United Kingdom which 
arise from any valid international instrument ...in so far as such 
instrument may be held to have application to Ghana... .’’ It is the 
opinion of officials of the Government of Ghana that this Exchange of 
Letters makes Ghana subject to the United Kingdom’s acceptance of the 
compulsory jurisdiction of the International Court of Justice.** Since 
France has also accepted,’** Ghana’s international watercourses, including 
the River Volta and its principal tributaries, were subject to a commitment 
to adjudicate disputes until the French territories adjacent to Ghana be- 
came independent. Their position regarding inheritance of France’s ob- 
ligation has not been ascertained. 

11. Gurvga, Ivory Coast, SENEGAL, Mauritania, Maui, UpPer 
Toco, Danomery, Nicer, Nigeria, CENTRAL AFRICAN FEDERATION, 
Cameroun, Coneo (formerly French), Coneo (formerly Belgian). These 
former British, French, and Belgian territories share important water- 
courses with one another and with the following neighbors: Liberia, Great 
Britain (Sierra Leone, Gambia, Rhodesia, Tanganyika, Uganda), the Sudan, 


and of Inundation and Irrigation of the Mandated Territory of South West Africa, 
Capetown, July 1, 1926, par. 19. 70 L.N. Treaty Series 315; see ECE Report 197. 

155 Treaty of Arbitration between Spain and France, Paris, July 10, 1929. 148 L.N. 
Treaty Series 369; U.N. Survey 620. 156 [1959-1960] I.C.J. Yearbook 250. 

157 Ibid. at 243, 250, 253. 158 Ibid. at 254. 

159 LN. Survey 117-118. Disputes are excluded which ‘‘ affect the vital interests, the 
independence, or the honour of the two Contracting States.’’ (Art. 1.) 
160 Ghana—International Rights and Obligations, CMD. No. 345, at 3. 
161 Letter from an official of the Government of Ghana to the author, June 9, 1959. 
162 [1959-1960] I.C.J. Yearbook 240. 
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Spain (Rio de Oro, Spanish Guinea), Portugal (Portuguese Guinea, Angola, 
Cabinda), and France (Algeria). Whether legal disputes between these 
entities as to their common watercourses are subject to compulsory arbitra- 
tion or adjudication depends on whether the new states are bound by 
the acceptance of the compulsory jurisdiction of the International Court of 
Justice by France, Belgium, and Great Britain; by France’s general 
arbitration treaty of 1929 with Spain (see No. 8 above); and by the 
British, French, and Belgian adherence to the Brussels Pact (see Europe, 
No. 7 above). 
Bric—E McApoo Cuagert * 
Of the District of Columbia Bar 


THE SECOND UNITED NATIONS CONFERENCE_ON THE LAW OF THE SEA—A REPLY 


The October, 1960, issue of THE AMERICAN JOURNAL OF INTERNATIONAL 
Law contains an article entitled ‘‘The Second Geneva Conference on the 
Law of the Sea: The Fight for Freedom of the Seas’’ by Mr. Arthur H. 
Dean, Chairman of the United States Delegation. The title of this article 
is in itself something on which many of the representatives who attended 
the conference will have, I am sure, quite serious reservations. Such 
reservations increase when one goes into the contents, where unfortunately 
the statements do not always correspond to the facts. 

Without attempting to correct all those statements which, in my view, 
are inaccuracies of fact or erroneous interpretations unwarranted by the 
facts in the article of my distinguished colleague, I would like to limit 
myself to correcting two statements which refer directly to Mexico and to a 
proposal sponsored by the Mexican Delegation to the Second Geneva Con- 
ference, statements on which I consider that the readers of the JouRNAL are 
entitled to have at their disposal the real facts in order to pass judgment 
by themselves. These two points are the following: 


1. Mr. Dean asserts in his article (pp. 763-764) : 


Mexico has claimed a 9-mile territorial sea which would protect her 
shrimp fisheries in the Gulf of Mexico and correspondingly limit 
others. The Mexican claim is partly based on the Treaty of Guadalupe- 
Hidalgo of 1848 concerning the Texas border, although this treaty 
does not refer to territorial seas, but merely states in Article V that: 


The boundary line between the two Republics shall commence in 
the Gulf of Mexico, three leagues from land, opposite the mouth of 
the Rio Grande. ... 


This treaty was specifically discussed by the Supreme Court of the 
United States in its decision of May 31, 1960, on the rights of Texas 
and other States to the offshore oil in submerged lands on the conti- 
nental shelf, with the opinion that the traditional 3-mile territorial 
sea of the United States was not affected thereby. 


* Mr, Clagett is an associate in the firm of Covington & Burling, Washington, which 
has advised Pakistan, Iran, and other nations and component units of federal states 
regarding waters disputes. 154 AJ.I.L. 751 (1960). 
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The facts are that: 


a. Since 1935 Mexico has fixed 9 nautical miles as the breadth of its 
territorial sea. 

b. This breadth has its source in thirteen bilateral treaties (in seven 
of which a breadth of 9 nautical miles was agreed, whereas in the remain- 
ing six the limit established was of 20 kilometers) signed and ratified be- 
tween 1848 and 1908. Five of the treaties are still in force, two of them 
between Mexico and the United States: the Treaty of Guadalupe-Hidalgo, 
to which Mr. Dean refers, and the Treaty known as the ‘‘Gadsden Treaty”’ 
(Tratado de la Mesilla) which confirmed the provisions of the former 
in 1853. 

c. The Treaty of Guadalupe-Hidalgo was indeed, as stated by Mr. Dean, 
“‘specifically discussed by the Supreme Court of the United States in its 
decision of May 31, 1960, on the rights of Texas and other States to the 
offshore oil in submerged lands on the continental shelf.’’ But the opinion 
of the Court to which Mr. Dean refers did not apply to the treaty, but 
merely to the claims of Texas, as proved conclusively by footnote 49 to Mr. 
Dean’s own article. 

What the United States Supreme Court did in fact, after an historical 
and legal analysis of the antecedents of the treaty and of the treaty itself, 
was to state the following unequivocal conclusion: 


The Government contends that the Treaty of Guadalupe Hidalgo 
is of no significance in this case because the line drawn three leagues 
out to sea was not meant to separate territory of the two countries, 
but only to separate their rights to exercise certain types of ‘‘extra- 
territorial’’ jurisdiction with respect to customs and smuggling. We 
believe the conclusion is clear that what the line, denominated a 
‘*boundary’”’ in the Treaty itself, separates is territory of the respective 
countries. No reference to ‘‘extraterritorial’’ jurisdiction is made in 
the Treaty, and no such concept can be gleaned from the context of 
the negotiations. Being based on the three-league provision of the 
1836 Texas Boundary Act, which itself denotes a territorial boundary, 
the obvious and common-sense meaning of the analogous treaty pro- 
vision is that it separates the maritime territory of the United States 
and Mexico.’ 


Furthermore, this authoritative opinion of the Court, which corresponds 
to the position maintained consistently by Mexico, does nothing but ratify 
the interpretation which the Executive Branch of the United States Gov- 
ernment had itself given in 1848, the same year when the Treaty of 
Guadalupe-Hidalgo was signed, to the provisions of Article V of said treaty. 

The British Government, in a note addressed to the United States Govern- 
ment on April 30, 1848, had stated, inter alia: 


As the tenour of this Article appears to Her Majesty’s Government 
to involve an assumption of Jurisdiction on the part of the United 
States and Mexico, over the Sea, beyond the usual limit of one Marine 
League (or three geographical miles), which is acknowledged by Inter- 
national Law and Practice as the Extent of Territorial Jurisdiction, 


2363 U. S. 62 (1960). 
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over the Sea that washes the Coasts of States,—I have been directed to 
state to the United States Government that, in order to prevent future 
misunderstanding, Her Majesty’s Government think it right to declare 
that they cannot acquiesce in the extent of Maritime Jurisdiction as- 
sumed by the United States and by Mexico in the Article in question. 


In reply to that note, Mr. James Buchanan, then Secretary of State of 
the United States, on August 19, 1848, addressed a note to the British 
Minister in Washington, the relevant paragraphs of which were couched 
in the following terms: 


I have had the honor to receive your note of the 30th April last 
objecting, on behalf of the British Government, to that clause in the 
fifth article of the late treaty between Mexico and the United States 
by which it is declared that ‘‘the boundary line between the two Re- 
publics shall commence in the Gulf of Mexico three leagues from land’’, 
instead of one league from land, which you observe ‘‘is acknowledged 
by international law and practice as the extent of territorial jurisdic- 
tion over the sea that washes the coasts of states’’. 

In answer I have to state, that the stipulation in the treaty can only 
affect the rights of Mexico and the United States. If for their mutual 
convenience it has been deemed proper to enter into such an arrange- 
ment, third parties can have no just cause of complaint. The Govern- 
ment of the United States never intended by this stipulation to question 
the rights which Great Britain or any other power may possess under 
the law of nations.* — 


Thus, the United States Government itself, through its Secretary of State, 
agreed, in the note of 1848 quoted above, that Article V of the Treaty of 
Guadalupe-Hidalgo actually extended the territorial jurisdiction of the two 
contracting States up to a distance of nine miles from the coast or, in other 
words, that it fixed that distance as the breadth of their respective terri- 
torial seas. The Secretary of State accepted the interpretation in that sense 
placed upon the article in question by the British Government and the only 
argument which he deemed it appropriate to put forward in his note was 
that the provisions of the said treaty were binding only upon Mexico and 
the United States and not upon third parties, which was tantamount to 
stating that those provisions could be regarded by such third parties as 
res inter alios acta. 

Likewise the United States Supreme Court, in its decision of May 31, 
1960, mentioned by Mr. Dean, expressly stated that ‘‘the obvious and 
common-sense meaning’’ of the provisions of Article V of the Treaty of 
Guadalupe-Hidalgo ‘‘is that it separates the maritime territory of the 
United States and Mezico.’’ 

It seems to follow conclusively from the above that, contrary to what 
Mr. Dean contends, Article V of the Treaty of Guadalupe-Hidalgo does 
“refer to territorial seas.’’ 

2. In footnote 100 to Mr. Dean’s article (p. 775) it is stated: 


The ‘‘18-Power’’ proposal, U.N. Doe. No. A/CONF.19/C.1/L.2/ 
Rev.1 (1960), closely followed the ‘‘16-Power’’ proposal, U.N. Doc. No. 


81 Moore’s Digest 730. 
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A/CONF.19/C.1/L.6 (1960), and corresponded to the U.S.S.R. pro- 
posal, U.N. Doe. No. A/CONF.19/C.1/L.1 (1960), in its first two 
articles, as the Yugoslavian delegate pointed out. U.N. Doc. No. A/ 
CONF.19/C.1/SR.25 at 2 (1960). Subsequently this U.S.8.R. pro- 
posal was withdrawn ‘‘in favor of’’ the ‘‘18-Power’’ proposal, because 
the latter ‘‘incorporated’’ the former, as the Soviet delegate explained. 
U.N. Doe. No. A/CONF.19/C.1/SR.27 at 8 (1960). It may be noted 
that this ‘‘18-Power’’ proposal originally appeared only in Russian, 
while its versions in other languages were referred to as ‘‘ Revision 
2,’’ but this was subsequently corrected so that the version in all 
languages was referred to as ‘‘Revision 1.’’ See U.N. Docs. Nos. 
A/CONF.19/C.1/L.2/Rev.1, Rev.2 and Rev.2/Corr.1 (1960). 


The last paragraph of this footnote involves such a distortion of the facts 
that it could only be explained by ignorance or by deliberate intent. I 
must exclude the second explanation, since it would imply bad faith on the 
part of the author, something which is to me unthinkable in a person of 
the high moral standing of Mr. Dean. There consequently remains as the 
only possible explanation that Mr. Dean may have entrusted the prepara- 
tion of all or some of the footnotes of his article to someone who did not 
attend the Second Geneva Conference and therefore invented a fantastic 
version of his own with regard to something which must have been crystal 
clear to anyone participating in the proceedings of the Committee of the 
Whole. 

A brief recapitulation of the relevant facts will be sufficient to prove 
conclusively what has just been stated: 


The last paragraph of the footnote asserts that ‘‘this ‘18-power’ proposal 
originally appeared only in Russian, while its versions in other languages 
were referred to as ‘Revision 2,’ but this was subsequently corrected so that 
the version in all languages was referred to as ‘Revision 1.’ ’’ 

The facts are that the original typewritten texts of the 18-Power proposal 
—Spanish and English—were handed over to the Secretariat of the Con- 
ference by the Delegation of Mexico in the morning of April 11, 1960. 
This proposal had been the result of lengthy conversations held the previous 
day between the representatives of Mexico and Venezuela and those of the 
sponsors of the 16-Power proposal. In recognition of the réle which the 
Mexican Delegation played in the amalgamation of its original proposal 
and the 16-Power proposal, the sponsors agreed that the new 18-Power 
proposal should be submitted as Revision 1 of the Mexican proposal 
(A/CONF.19/C.1/L.2/Rev.1). 

Both original texts of the proposal—Spanish and English—were circu- 
lated as a document of the Conference, in mimeographed form, during the 
23rd meeting of the Committee of the Whole which started at 10:50 a.m. 
on the same April 11. The English and Spanish texts appeared under No. 
A/CONF.19/C.1/L.2/Rev. 2 and both had footnotes stating that Revision 
1 of the document had ‘‘been issued in Russian only.’’ Upon receipt of the 
revised document (as could be easily verified through the sound recording 
of the meeting and as all those present at the meeting will certainly recall) 
I asked for the floor in my capacity as representative of Mexico and pointed 
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out: (a) that there had never been a previous revision of the Mexican pro- 
posal and that therefore the 18-Power proposal was not Revision 2 but 
Revision 1 of such proposal, and (b) that the only possible explanation I 
could find to the curious footnote appearing in the document was that the 
Secretariat might have previously issued a ‘‘Corrigendum’”’ applying only 
to the Russian translation of the original Mexican proposal and had classi- 
fied it by mistake as ‘‘ Revision 1’’ instead of ‘‘Corrigendum 1.”’ 

In reply to my intervention the representative of the Secretary General at 
the Conference, Mr. Constantin A. Stavropoulos, Legal Counsel to the Sec- 
retary General, stated from the rostrum that an investigation would be 
made immediately. Subsequently, before the beginning of the afternoon 
meeting, he came personally to the Mexican Delegation seat and told me 
that he had found that my assumption was right; that the error made by 
the Secretariat would be corrected; that what had been numbered as 
‘Revision 1’’ in the Russian text of the original Mexican proposal would 
be renumbered as ‘‘Corrigendum 1,’’ and that consequently the 18-Power 
proposal, in all official languages, including Russian, would be given its 
right number as Revision 1 of the original Mexican proposal. This was 
done by means of Doc. No. A/CONF.19/C.1/L.2/Rev.2/Corr.1. 

It is therefore simply not true that the 18-Power proposal ‘‘originally 
appeared only in Russian’’ as stated in footnote 100 to Mr. Dean’s article. 
Nor is there anything mysterious—as the footnote seems to insinuate—in 
the facts which have been recapitulated above, which were fully known to 
the participants in the Conference, and of which Mr. Dean seems to have 
been unfortunately the only one to be unaware. 

The first two paragraphs of footnote 100, although not involving the 
flagrant misrepresentation of the last paragraph, do not convey a correct 
idea of the matters dealt with. Those paragraphs seem to imply that the 
preparation of the 18-Power proposal was made possible by incorporating 
in it the U.S.S.R. proposal, an insinuation for which there is no basis 
whatsoever in the official records of the Conference. 

The first two articles of the 18-Power proposal did not ‘‘correspond to’’ 
or ‘‘incorporate’’ the Soviet proposal. They were merely the result of the 
amalgamation of the relevant paragraphs of the Mexican proposal and the 
16-Power proposal, without the introduction of any extraneous element, 
as can be easily verified by a comparison of their respective texts: 


Article 1 of the Mexican proposal * was in part drafted as follows: 


ARTICLE 1 


1. Every State is entitled to fix the breadth of its territorial sea 
up to a limit of twelve miles measured from the baseline which may be 
applicable in conformity with Articles 3 and 4 of the Convention on the 
Territorial Sea and the Contiguous Zone adopted by the first United 
Nations Conference on the Law of the Sea. 


*U.N. Doc. A/CONF. 19/0. 1/12. 
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2. When the breadth of its territorial sea is less than twelve miles 
measured as above, a State has a fishing zone contiguous to its terri- 
torial sea in which it has the same rights in respect of fishing and the 
exploitation of the living resources of the sea as it has in its territorial 
sea. This fishing zone shall be measured from the baseline from 
which the breadth of the territorial sea is measured and will extend to 


Articles 1 and 2 of the 16-Power proposal® had the following text: 


ARTICLE 1 


A State has the right to fix the breadth of its territorial sea up to a 
maximum of twelve miles measured from the applicable baseline. 


ARTICLE 2 


A State, if the breadth of its territorial sea is less than twelve miles, 
has the right to establish a fishing zone contiguous to its territorial 
sea extending to a maximum of twelve miles measured from the ap- 
plicable baseline. 


Articles 1 and 2 of the 18-Power proposal,® which resulted from the 
amalgamation of the former two proposals, provided the following: 


ARTICLE 1 


Every State is entitled to fix the breadth of its territorial sea up to 
a limit of twelve nautical miles measured from the applicable baseline. 


ARTICLE 2 


When the breadth of its territorial sea is less than twelve nautical 
miles measured as above, a State is entitled to establish a fishing zone 
contiguous to its territorial sea in which it has the same rights in re- 
spect of fishing and the exploitation of the living resources of the sea 
as it has in its territorial sea. This fishing zone shall be measured 
from the applicable baseline from which the breadth of the territorial 
sea is measured and may extend to a limit of twelve nautical miles. 


Furthermore, it should be pointed out that the above provisions of the 
18-Power proposal were essentially the same as those already contained in 
the proposal which in 1958 was submitted by Mexico, together with seven 
other states (Burma, Colombia, Indonesia, Morocco, Saudi Arabia, United 
Arab Republic and Venezuela) to the First Geneva Conference. This pro- 
posal’ had the following text: 

1. Every State is entitled to fix the breadth of its territorial sea up 


to a limit of twelve nautical miles measured from the baseline which 
may be applicable in conformity with Articles 4 and 5. 


5U.N. Doc. A/CONF. 19/C.1/1.6. 6 U.N. Doc. A/CONF.19/C.1/L.2/Rev.1. 
7 U.N. Doe. A/CONF. 13/1.34, April 25, 1958. 
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2. Where the breadth of its territorial sea is less than twelve nauti- 
cal miles measured as above, a State has a fishing zone contiguous to 
its territorial sea extending to a limit twelve nautical miles from the 
baseline from which the breadth of its territorial sea is measured 
in which it has the same rights in respect of fishing and the exploita- 
tion of the living resources of the sea as it has in its territorial sea. 


AuFonso Garcia 
Chairman of the Delegation of Mexico 
to the Second United Nations Conference 
on the Law of the Sea 


RESPONSE OF ARTHUR H. DEAN* 


The extensive comments by Dr. Alfonso Garcia Robles, Chairman of the 
Delegation of Mexico at the Second Conference on the Law of the Sea, with 
respect to several points in my article’ appear to require some response in 
view of the nature of the contentions raised and to avoid possible misunder- 
standing. I believe that it is not only proper, but desirable, that the 
greatest opportunity be accorded for comments on what actually happened 
at the conference and on the controversies which arose in the fight to retain 
the freedom of the seas. 

The conference should be of great interest and importance to statesmen 
and international lawyers and historians in the future. Therefore, I should 
like to substantiate briefly the positions which were set forth in the article 
and place the two main issues in factual perspective. 


The Eighteen-Power Proposal at the Second Geneva Conference 


I have examined carefully the comments of my distinguished colleague, 
Dr. Robles, on footnote 100 in my article which was written in support of 
the statement that 


This ‘‘18-Power’’ proposal was substantially similar to an earlier 
**16-Power’’ proposal but with the added support of Mexico and 
Venezuela, and was realistically a replacement for the U.S.S.R. pro- 
rem, although the Soviets avoided official sponsorship and thereby 

efeat.? 


I believe that the footnote, in spite of Dr. Robles’ protests to the contrary, 
quite correctly incorporates statements, both by the representative of the 


Soviet Union itself, Mr. Tunkin,? that 


it [the U.S.S.R.] would now withdraw its own proposal in favour of the 
eighteen-Power proposal, which incorporated the basic provisions of its 
own text 


* Chairman of the U. 8. Delegation, Conferences on the Law of the Sea 1958-1960, and 
currently Chairman of the U. S. Delegation, Conference on the Discontinuance of 
Nuclear Weapons Tests, in Geneva, with the personal rank of Ambassador. At the 
55th Annual Meeting of the American Society of International Law on April 29, 1961, 
Mr. Dean was elected President of the Society. 

154 AJ.IL. 751 (1960). 2U.N. Doe. A/CONF. 19/8, at 147. 
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and by the representative of Yugoslavia, Mr. Bartos, that Articles 1 and 2 
of the 18-Power proposal ‘‘corresponded to the U.S.S.R. proposal.’’ * 

In introducing the 18-Power proposal at the conference, Dr. Robles 
stated that it was a combination of only the 16-Power proposal and the 
Mexican proposal. I submit that it closely resembled the former but that 
it resembled the latter very little. Both the U.S.S.R. proposal and the 
18-Power proposal, like the 16-Power proposal, would have established a 
12-mile territorial sea, or fishing zone out to 12 miles if the territorial 
sea were less than that, whereas in Article 1(2) of the Mexican proposal 
the fishing zone would ‘‘extend to the following limits’’: 


(a) When the breadth of the territorial sea is from three to six miles, 
up to a limit of eighteen miles; 

(b) When the breadth of the territorial sea is from seven to nine 
miles, up to a limit of fifteen miles; 

(ec) When the breadth of the territorial sea is from ten to eleven 
miles, up to a limit of twelve miles.‘ 


Dr. Robles omitted this crucial provision from his analysis, but it appeared 
in my article immediately following the disputed footnote 100. 

Thus, it seems to me that the 18-Power proposal, which Dr. Robles has 
quoted, corresponded less to the Mexican proposal than to the U.S.S.R. 
proposal, which read as follows: 


Every State is entitled to fix the breadth of its territorial sea up to 
a limit of twelve nautical miles. If the breadth of its territorial sea is 
less than this limit, a State may establish a fishing zone contiguous to 
its territorial sea provided, however, that the total breadth of the 
territorial sea and the fishing zone does not exceed twelve nautical 
miles. In this zone a State shall have the same rights of fishing and 
of exploitation of the living resources of the sea as it has in its terri- 
torial sea.® 


Dr. Robles also fails to quote or compare this U.S.S.R. proposal. 

I submit that the statements in my article and footnote are fair com- 
ments as they stand, though naturally I welcome Dr. Robles’ comments. 

As to the note in the footnote that the original version of United Nations 
Document No. A/CONF.19/C.1/L.2/Rev.1, which became the designation 
for the 18-Power proposal, was issued in Russian only, I am prepared to 
accept the explanation of my colleague Dr. Robles and his report of private 
talks with Mr. Stavropoulos, the representative of the Secretary General of 
the United Nations, revealed here, to me at least, for the first time. 

I regret this, but all that I, or, I believe, most of the other delegates, ex- 
cept perhaps the joint sponsors, had to go on was the wording of the docu- 
ments themselves. U.N. Doc. No. A/CONF.19/C.1/L.2/Rev.2*, which con- 
tained the 18-Power proposal, stated that ‘‘*Revision 1 has been issued in 
Russian only.’’ Subsequently, U.N. Doc. No. A/CONF.19/C.1/L.2/Rev.2/ 
Corr.1 stated that ‘‘The symbol of document A/CONF.19/C.1/L.2/Rev.2 


8 Ibid. at 133. 4U.N. Doe. A/CONF. 19/0.1/L.2. 
5U.N. Doc. A/CONF. 19/€C.1/L.1. 
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(all languages) should be A/CONF.19/C.1/L.2/Rev.1 (all languages).’’ 
Consequently, I submit that my note was not a ‘‘flagrant misinterpreta- 
tion’’ of the documents as they appeared. 


The Treaty of Guadalupe-Hidalgo 


The interpretation of the ‘‘three-league’’ provision in Article V of the 
1848 Treaty of Guadalupe-Hidalgo has been a source of controversy between 
the United States and Mexico for some time. However, the issue was cer- 
tainly not contemplated by the negotiators. 

In the article, which Dr. Robles quotes in part, I believe I correctly stated 
in the explanatory footnote 49 that the Supreme Court had specifically 
excluded from its decision the question of the international territorial 
sea limit, since the only question presented was the domestic Federal-State 
dispute over rights on the continental shelf: 


“United States v. Louisiana, et al., 363 U.S. 1, 121 (May 31, 1960). 
Pursuant to the Submerged Lands Act of 1953, 67 Stat. 29, 43 U.S.C. 
§§ 1301-1315, the Supreme Court of the United States, in the majority 
opinion by Mr. Justice Harlan, held that ‘‘for domestic purposes’’ and 
as to ‘‘relationships between the Nation and a State’’ a 3-league 
boundary on the continental shelf would control the respective sub- 
merged lands claims of the State of Texas and the Federal Government 
for the purposes of the Act, ‘‘irrespective of the limit of territorial 
waters,’’ because ‘‘the right to exercise jurisdiction and control over 
the seabed and subsoil of the Continental Shelf is not internationally 
restricted by the limit of territorial waters.’’ 363 U.S. at 35-36. 
The Court expressly held that the issue before it of the extent of the 
Texas boundary ‘‘derived from a delegation of Congressional power 
to admit new states, not from the Executive’s own power to fix the 
extent of territorial waters’’ and explicitly stated that ‘‘we intimate 
no view on the effectiveness of this boundary as against other nations.”’ 
363 U.S. at 57, 64.° 


As Professor Philip C. Jessup has written with regard to this decision and 
my article: 


The Court is careful to distinguish throughout the problem of rights 
under the law of the United States as: between the several States and 
the Federal Government, but international law was so abundantly 
argued before it and had such relevance to some of the questions to be 
decided that the Court could not wholly ignore the law of nations.’ 


Thus, nothing could be clearer than the Court’s express refusal to consider 
any question of the territorial sea limit in any of its comments on the 1848 
Treaty, while the rights of either Texas or the Federal Government to make 
claims to the continental shelf were held to be valid under international law 
irrespective of the territorial sea limit. 

The quotation from the Court’s opinion given by Dr. Robles expressly 
states that the interpretation of the ‘‘three-league’’ provision in favor of 


$54 at 764 (1960). 
"Jessup, ‘‘The Law of the Sea Around Us,’’ 55 A.J.I.L. 104, 106 (1961). 
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Texan claims is based on domestic legislation which the 1848 Treaty re- 
flected, not on the treaty itself as an international agreement with Mexico: 


Being based on the three-league provision of the 1836 Texas Boundary 
Act, which itself denotes a territorial boundary .. . 


That provision in the 1836 Texas Boundary Act, which the Court quoted 
and discussed at length, was concerned only with the maritime boundary 
of the Republic of Texas, and not the maritime boundary of Mexico: 


‘‘heginning at the mouth of the Sabine river, and running west along 
the Gulf of Mexico three leagues from land, to the mouth of the Rio 
Grande, thence up the principal stream of said river... .’’ ® 


The purpose of the 1848 Treaty was to resolve all possible disputes over 
the boundary between the United States, including the new State of Texas, 
and Mexico, thus reflecting the Texas Act of 1836 insofar as setting forth 
claims relating to this boundary. 

However, the negotiators for both the United States and Mexico showed 
what the Court referred to as ‘‘total insensitivity to any problem of a 
seaward boundary.’’® The three-league provision in the treaty certainly 
was not designed to change the traditional three-mile territorial sea limit 
of the United States, nor to confirm any territorial sea claim of Mexico, 
which had not at that date made known any three-league territorial sea 
claims. 

It is especially to be noted that the treaty contains no three-league pro- 
vision nor any maritime borderline between Mexico and California ex- 
tending out into the Pacific Ocean, not even to the distance of one league 
or three miles. 

The earliest Mexican claim to a three-league or nine-mile territorial 
sea appears to be based on the 1848 Treaty itself. However, it was the 
United States draft which inserted the ‘‘three-league’’ provision in ac- 
cordance with instructions based on the Texas 1836 Act, as the Supreme 
Court opinion makes clear.*° It is reported that a Mexican counter- 
proposal to this United States draft of the treaty actually omitted this 
provision altogether, specifying simply a boundary running down the Rio 
Grande (or Rio Bravo del Norte) ‘‘to the sea.’’** The final ‘‘three-league”’ 
provision, like the boundary line in general (except for a variation at the 
western end), was simply what the United States originally proposed, ap- 
parently without any specific discussion.?” 

The most that can be argued is that the treaty establishes a boundary 
line which would separate any maritime territory claimed by Texas from 
any maritime territory claimed by Mexico; but the treaty does not confirm 
any such claims. The Court merely held that, as a ‘‘domestic’’ matter 
in no way in conflict with international law or the responsibility and power 


8 Quoted in 363 U. S. at 36 (1960). 9 Ibid. at 57, 59-60. 
10 Ibid. at 62. 
115 Miller, Treaties and Other International Acts of the United States of America 


316. 12 Ibid. at 325. 
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of the Executive for foreign affairs, the Federal Government may now be 
estopped to deny the old Texan claim to three leagues insofar as it related 
to the continental shelf, since there is now a Federal coextensive claim to 
the continental shelf which is recognized under international law: 


. as the Government readily concedes, the right to exercise jurisdic- 
tion and control over the seabed and subsoil of the Continental Shelf 
is not internationally restricted by the limit of territorial waters. 

We conclude that . . . a state territorial boundary beyond three 
miles is established for purposes of the Submerged Lands Act by 
Congressional action so fixing it, irrespective of the limit of territorial 
waters.** 


Therefore, the Court reasoned that with respect to ownership of the re- 
sources of the continental shelf, Congress intended that any claims of the 
State of Texas which had been raised and not denied at the time of ad- 
mission to the Union, should prevail over conflicting and coextensive claims 
of the Federal Government. 

These considerations naturally cannot be applied to support any claim 
by Mexico, which may not place itself in the position of the State of Texas 
with regard to the United States Federal Government. Of course, the 
United States may not deny Mexican rights on the continental shelf which 
are recognized by international law. 

The United States note of reply to the British Minister’s note of protest 
in 1848 should not be interpreted as an admission of any Mexican or Texan 
claim to a nine-mile territorial sea. Rather, it specifically denies any 
intent to affect British or other foreign rights on the high seas up to the 
territorial sea limit of ‘‘. . . one league from land, which you observe ‘is 
acknowledged by international law and practice’... .’’ Aside from this 
disclaimer, the note did not attempt to interpret the treaty. 

From shortly after the American Revolution to the present day the 
United States has continuously denied all territorial sea claims beyond 
three miles. It is submitted that the attempt to base the Mexican claim 
on the 1848 Treaty ignores the course of negotiations and purpose of the 
treaty and the noncommittal diplomatic note referring to it and distorts 
the express limitations and purposes of the Supreme Court opinion on 
the Federal-State dispute over the continental shelf. 

The very vintage of this long-standing controversy indicates that agree- 
ment and mutual understanding will not be advanced by this sort of 
historico-legal debate. The importance of the freedom of the seas and of 
the fishing, economic and political interests involved requires that all 
nations should search to the point of sacrifice for equitable and realistic 
agreements to end the present controversy on the international law of the 
territorial sea. 


I should like to take this opportunity to correct the following items 
which came to my attention after the article had been published or printed : 


18 363 U. S. at 35-36. 
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1. The date on which the United States Senate gave its consent to 
the four 1958 Conventions on the Law of the Sea is May 26, 1960, 
rather than May 21 (see 54 A.J.I.L. at 772). 

2. The number of states present at the 1960 Conference at one time 
or another totaled eighty-eight, although only eighty-seven were par- 
ticipating at the final voting, the Lebanese delegate not being able to 
be physically present to cast his vote. Two new African nations, 
Guinea and Cameroun (formerly called Cameroons, and so listed in 
the provisional summary records of the conference), had attained in- 
dependence too late for the 1958 Conference but attended in 1960 for 
the first time, as did both Ethiopia and Sudan. Afghanistan and 
Nepal were absent in 1960 while they had been present at the 1958 
Conference (see 54 A.J.I.L. at 752). 


INDONESIAN NATIONALIZATION MEASURES—AN INTERVENTION 


It is perhaps rash to intervene in a matter which has been the subject 
of two recent articles by Dr. Martin Domke and Mr. Hans W. Baade, but 
there are a number of propositions in the article by Mr. Baade,? to which 
this writer would like to join issue. 

I. It is said: ‘‘Since public international law contains no customary 
rules as to the private international law of property transactions, the 
member states of the international community are substantially free in 
determining the scope, and indeed the contents, of both the rule and the 
exception.’’ In fact, public international law does contain many customary 
rules about the private international law of property transactions, among 
which we may recall the following: 


(1) The rule pirata non mutat dominium.? The rule, making it clear 
that property taken by pirates cannot be a root of title, is firmly established 
in national and international law. 

(2) Secondly, it is quite clear that the whole of the maritime inter- 
national law of prize is concerned with the validity of seizures of assets 
and of cargoes. If the seizures are valid, title passes to the seizing state 
and its grantees. If the prize is not used, it is, of course, sold, and there 
is no question but that title passes. Indeed, many writers consider that a 
title given by a duly constituted Prize Court cannot be impugned abroad. 

(3) Again with regard to the law of war, there is ample authority for 
saying that if booty is captured, an internationally valid title is acquired 
thereto, as Professor Smith has shown.* There is no question that inter- 
national law not only recognizes but protects the titles, even of individuals; 


1 Hans W. Baade, ‘‘Indonesian Nationalization Measures before Foreign Courts— 
A Reply,’’? 54 A.J.I.L. 801 (1960); Martin Domke, ‘‘Indonesian Nationalization 
Measures before Foreign Courts,’’ 54 ibid. 305. 

2See Wortley, ‘‘Pirata Non Mutat Dominium,’’ 24 British Year Book of Inter- 
national Law 258 (1947). 
8H. A. Smith, ‘‘Booty of War,’’ 23 ibid. 227 (1946). 
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and this is not surprising, because individuals had title to property long 
before the modern state was set up, and long before writers like John 
Austin presumed to say that title to property depended upon some ex- 
press or implied grant from the state. Of course, where capture is not 
properly made under the Hague Regulations, or under the customary law 
of booty, international protection cannot be claimed by the captor.‘ 

(4) The same arguments may also be taken to apply in respect of title 
claimed as the result of valid or invalid acts of requisition and seizure by 
belligerent occupants, and the Annual Digest of International Law Cases 
is full of examples showing, on the one hand, the validity of requisitions 
duly made, to extinguish title, and the invalidity of requisitions not prop- 
erly made. 

(5) With regard to acts of confiscation, for which no basis in the law of 
war is alleged, if we leave aside the cases where the seizure is by an un- 
recognized body of revolutionaries, there are still many instances where 
a state, faced with the seizure of its national’s property abroad, has suc- 
cessfully asked for restitution and obtained it. The peace treaties made by 
the United Kingdom after the second World War contained elaborate 
provision for the restitution of property seized in enemy territory or in 
the territory occupied by the seizing state, not taken in the customary 
course of seizure by an occupant. Indeed, the tribunals set up under the 
Peace Treaties had as their main object the return of property seized on 
the grounds of the enemy nationality of the owner or by way of imple- 
menting racial legislation. 

II. A demand for restitution is in fact the obvious answer to wrongful 
seizure and is the normal remedy, because it is not for the wrongdoer to 
decide how he will make reparation, but for the claimant to initiate his 
claim. The fact that Mr. Baade (p. 827) may not have been able to find 
that an international tribunal has, subsequent to the Chorzéw Case, 
ordered specific performance or restitution, does not mean that there have 
been many cases of restitution. Hungary and Russia have claimed resti- 
tution too. The practice of giving specific restitution which was estab- 
lished against Portugal earlier this century in respect of ecclesiastical 
properties of foreigners is still a normal remedy. The fact that in the 
Suez case, or in other cases, states may not have thought fit always to press 
for restitution, does not mean that a custom has grown up to the contrary. 
There are times when a claimant prefers compensation to actual restitution, 
as may have been the case at the time of the shipping depression, when the 
Norwegian Government asked for compensation rather than for the return 
of the ships used by the United States of America. Nevertheless the de- 
mand for restitution made by Switzerland against the United States, by 
Nottebohm against Guatemala, and by the British Government in the 
Anglo-Iranian case, shows it is often the obvious and satisfactory remedy. 
The fact that in these cases the validity of the claim was not decided, but 
went off on a technical point, certainly does not prove that claims for resti- 


4See Wm. G. Downey, Jr., ‘‘Captured Enemy Property: Booty of War and Seized 
Enemy Property,’’ 44 A.J.I.L. 488, at 497 (1950). 
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tution are obsolete. Indeed, it is the notion of restoring what has been 
wrongfully taken which is the root of any claim, even for damages. 

III. It is said by Baade that ‘‘ public international law does not presume 
to regulate the validity or invalidity of acts of state and the actor state,’’ 
but a very strong caveat must be entered here. International law does not 
presume to tell the courts of a particular state how to decide their cases; 
obviously courts will be bound by their own case law and legislation, but it 
is a very different thing to say that, because the court of Ruritania cannot 
refuse to obey the legislation of Ruritania, other states outside Ruritania 
are bound to accept alleged consequences of that legislation outside the 
territorial boundaries of Ruritania even in respect of assets seized in 
Ruritania by Ruritanian legislation, and, although some states will go 
out of their way to accept the prima facie validity of such seizures, notably 
the United Kingdom, while the present Court of Appeal decision remains 
unappealed, it is, as Baade admits, by no means a general rule under the 
private international law of other countries.® 

In other words, while a state may well give a title to property effective 
while the property remains within its own territory, it certainly cannot so 
insist on that title being recognized outside those boundaries when either 
the act of seizure is contrary to public international law, or even contrary 
to those exceptions of comity current under the national law of the state 
asked to recognize the title so acquired. 

While some confiscations, for example, for punishment of crime, for 
customs offenses and the like, are generally acceptable, it certainly cannot 
be said, as Baade suggests, that in international law expropriation of 
aliens’ property is not illegal ‘‘in any meaningful sense of the term,’’ or 
that they ‘‘merely give rise to pecuniary claim for compensation on the 
part of the alien’s government.’’ The practice of states, if it exists, to go 
easy with regard to asking for restitution, is certainly equivocal, and by no 
means amounts to a custom to that effect. Obviously, where restitution is 
not desired, is impolitic, or could not be obtained without a seizure of 
foreign territory, it will not be claimed; but the state practice with regard 
to clearing up the seizures based on racial or wartime legislation shows that 
this is the only common-sense and sound basis for international claims 
in this connection. 

The following Article 1 of the Protocol to the European Convention of 
Human Rights is well worthy of quotation: 

Every natural or legal person is entitled to the peaceful enjoyment 
of his possessions. No one shall be deprived of his possessions except 
in the public interest and subject to the conditions provided for by 
law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the 
right of a State to enforce such laws as it deems necessary to control 
the use of property in accordance with the general interest or to secure 
the payment of taxes or other contributions or penalties. 

Finally, it is suggested that to claim restitution is to base a claim on the 
existence of property usually admitted by the seizing state to be in its 
owner till the seizure, and this is less embarrassing than to claim damages 


5 See B. A. Wortley, ‘‘The General Principles of Private International Law,’’ 94 
Hague Academy of International Law, Recueil des Cours 85, at 192-252 (1958, IT). 
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for an international wrong, with all the attendant allegations of failure 
to comply with international standards. 

The state which seizes property on the ground of ‘‘nationalization’’ * 
and fails to make adequate payment for it, for purely political reasons, 
is itself in no position to claim restitution of its own or its subjects’ prop- 
erty when taken for similar political reasons; this line of argument does not 
apply to prevent states, which in fact pay for what they take, from re- 
questing restitution on adequate payment themselves. 

B. A. WortLEY 
University of Manchester 


“MOCK TRIAL” OF FRENCH-NORWEGIAN LOANS CASE 


In order to instruct its members and the public at large on the problems 
of the Connally Amendment, the United Nations Association of Los 
Angeles presented a Mock Trial in January of the French-Norwegian Loans 
Case. The French reservation at the time of the trial excluded from the 
Court’s jurisdiction ‘‘differences relating to matters which are essentially 
within the national jurisdiction as understood by the Government of the 
French Republic.”’ 

Distinguished members of the Los Angeles Bar and professors of inter- 
national law selected from leading southern California universities served 
as agents and judges. Dr. Carl Q. Christol, attorney and professor of 
international law at the University of Southern California, arranged the 
program on behalf of the United Nations Association in his capacity as 
Chairman of the Association’s Committee on International Law. 

After counsel had presented the arguments of their respective countries, 
the judges undertook to summarize in their own words the positions 
announced by the World Court judges. The audience evidenced much in- 
terest in the fact that Norway had been able, as a result of reciprocity, to 
oust the Court of jurisdiction by use of the original French reservation. 
The audience was also impressed with the fact that after France lost the 
ease it had modified its declaration accepting the compulsory jurisdiction 
of the Court. . 

Approximately 350 persons attended the ‘‘Trial,’’ the audience being 
largely drawn from the local Bar, lawyers participating in Army and 
Navy reserve legal units, the League of Women Voters, the United World 
Federalists, the American Association of University Women, the Southern 
California Council of the United Nations Association, and students and 
faculty of local colleges and universities. Following the formal presenta- 
tion of the case, members of the audience asked questions of the agents and 
the judges. Educational literature was distributed to those present. 


¢ Katzarov’s argument in his work, Théorie de la Nationalisation (Paris, 1960), that 
nationalization is sui generis, is far from convincing, as the writer of this note tries to 
show in a review published in the International and Comparative Law Quarterly, April, 
1961, p. 370. 
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Among the items made available without charge was Arthur Larson’s 
‘*Questions and Answers on the World Court and the United States.’’ 

It was the consensus of those participating that an educational program 
taking this format is a very effective way to explain international legal 
issues. 


C. Q. C. 


REGIONAL MEETINGS AT NEW ORLEANS AND SEATTLE 
Tulane University, March 7-8, 1961 


On March 7 and 8, 1961, a regional meeting of the Society was held at 
Tulane University in New Orleans, at which were discussed developments in 
the Polar areas and the crisis in international law.1 On Tuesday, March 7, 
1961, at 2:30 p.m., a session was held in the University Center, Tulane 
Campus, at which Dean W. Ray Forrester, of the School of Law, presided. 
Mr. John Hanessian, Jr., of American Universities Field Staff, Inc., 
presented a paper on ‘‘The Réle of the Polar Regions in United States 
Strategic Defense and General Disarmament,’’ which was followed by 
comments from a panel consisting of Professor Wayne M. Clegern of the 
Department of History of Louisiana State University in New Orleans, Pro- 
fessor Henry L. Mason, of the Department of Political Science, and Pro- 
fessor Hans A. Schmitt, of the Department of History, of Tulane University. 

On Wednesday, March 8, 1961, at 2:30 p.m., Professor Brendan F. Brown 
of the School of Law of Loyola University, presided over a session at which 
Professor Oscar Svarlien, of the University of Florida, presented a paper 
on ‘‘The Problem of Survival: An Opportunity for Choice.’’ Comments 
on the paper were made by a panel consisting of Professor David R. Deener, 
of Newcomb College, Tulane University, Professor Peter J. Fliess, of the 
Department of Political Science of Louisiana State University, and Pro- 
fessor Guillermo F. Margadant, of the School of Law of the National Uni- 
versity of Mexico, and Visiting Professor at Tulane University School of 
Law. The presentations of the speakers and panelists were followed by 
general discussion from the floor. 

On March 8, at 12:30 p.m., the University held a luncheon for the mem- 
bers of the Society and their guests. At 5:00 p.m. they were tendered a 
reception by the Provost of the University. 

Members of the local committee in charge of arrangements for the meet- 
ing, under the chairmanship of Professor John 8S. Gillespie, were Brendan 
F. Brown, David R. Deener, Brunswick G. Deutsch, Eberhard P. Deutsch, 
and Walter Wadlington. 


University of Washington, Seattle, May 26-27, 1961 


The Pacific Northwest Regional Meeting of the Society was held at the 
University of Washington School of Law, May 26 and 27, 1961. Professor 
Charles E. Martin, immediate past president of the Society, was honorary 


1 Information concerning this meeting was not received in time for inclusion in the 
note on regional meetings in the last issue of the JoURNAL, p. 469. 
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chairman of the program, which was sponsored by the University of Wash- 
ington School of Law and Institute of International Affairs, the University 
of British Columbia Faculty of Law, the Seattle Bar Association, the 
Canadian Bar Association, British Columbia Branch, and the Canadian 
Branch of the International Law Association, Vancouver Section. 

On Friday afternoon, May 26, the session was devoted to discussion of 
‘‘Powers Emergent: The Less Developed Countries,’’ under the chairman- 
ship of Edward W. Allen, of the Seattle Bar. Professor J. S. Conway, of 
the Department of History and International Studies of the University of 
British Columbia, spoke on ‘‘Changing Position in the United Nations.’’ 
Mr. Marvin B. Durning of the Seattle Bar, spoke on ‘‘Government As- 
sistance to United States Trade and Investment Abroad,’’ and Professor 
W. L. Holland, Chairman, Department of Asian Studies of the University 
of British Columbia, discussed ‘‘The Loatian Quandary.’’ 

On Saturday morning, May 27, the topic of discussion was ‘‘The Way of 
Communist China.’’ Mr. Kenneth J. Brody, of the Seattle Bar, presided. 
Professor Franz H. Michael, of the Department of Far Eastern and Slavic 
Languages and Literature of the University of Washington, spoke on ‘‘The 
Réle of Law in Traditionalist, Nationalist, and Communist China.’’ Pro- 
fessor Franklyn D. Holzman, of the Department of Economics of the Uni- 
versity of Washington, spoke on ‘‘International Trade Prospects.’’ Pro- 
fessor Jerome A. Cohen, of the University of California School of Law, 
discussed ‘‘The United Nations and China,’’ and Professor Robert C. 
North, of the Department of Political Science, Stanford University, spoke 
on ‘‘China’s Asian and International Relations.’’ 

At 12:00 noon on Saturday, May 27, a luncheon was held at the Student 
Union Building on the campus, which was followed by an afternoon session 
devoted to ‘‘Legal Problems of Foreign Trade and Investment.’’ Pro- 
fessor Cornelius J. Peck, of the University of Washington School of Law, 
served as Chairman. The following papers were delivered: ‘‘Foreign 
Trusts’? by Mr. Edward A. Rauscher of the Seattle Bar; ‘‘Operational 
Tax Problems in Less Developed Countries’’ by Professor Alfred Harsch, 
of the University of Washington School of Law; ‘‘Problems of American 
Investment in Canada’’ by Mr. R. A. C. MeColl of the Vancouver Bar; and 
“Federal Taxation of Foreign Subsidiaries’ by Mr. W. Roger Johnson of 
the Seattle Bar. 

On Friday evening, May 26, a banquet was held at the Edmond Meany 
Hotel in Seattle, Professor Charles E. Martin presiding. Mr. Leon J. 
Ladner, Q. C., of Vancouver, British Columbia, delivered a speech on 


United States Capital in Canada. ELeanor H. Fince 


ANNUAL MEETING OF THE SOCIETY 


The Fifty-Fifth Annual Meeting of the American Society of Interna- 
tional Law took place at the Mayflower Hotel in Washington, D. C., from 
April 27 to 29, 1961. The meeting was of particular importance to the 
members this year because of the important changes in the Society’s execu- 
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tive organization and in its material circumstances. It was the first meet- 
ing held since the Society had moved into its new home on Massachusetts 
Avenue. It was also the first meeting held since the appointment of the 
Executive Director, Mr. H. C. L. Merillat, who took office in November, 1960. 

Included in the sessions was a conference of teachers of international law, 
which met on Thursday morning, April 27, at 10:00 a.m., under the Chair- 
manship of Professor David R. Deener of Tulane University, to consider 
current problems in the teaching of international law. Among the prob- 
lems on the agenda were the relationship of international law courses to 
courses in international organization, international politics and relations, 
international economics, diplomatic history, comparative constitutional law, 
conflict of law and international transactions. Also considered were the 
place of theory in the international law course, the emphasis and focus of 
the course, and the impact of newly emerging nations on such a course. 
Problems were also discussed with regard to the method of teaching and 
the materials to be used in international law courses. The meeting took the 
form of an informal panel discussion led by Professors Adda B. Bozeman, 
of Sarah Lawrence College, Ralph W. Johnson, of the University of Wash- 
ington, Harry Reiff, of St. Lawrence University, Oscar Svarlien, of the 
University of Florida, and Dean Richard Van Wagenen, of American 
University. 

At 2:30 p.m. on Thursday, April 27, the first session of the Society’s meet- 
ing considered the subject of ‘‘Sovereignty and International Responsi- 
bility, 1960: the Caribbean and the Congo,’’ Professor Martin B. Travis 
of Stanford University presiding. Professor Quincy Wright, speaking on 
the subject of ‘‘Subversive Intervention in International Law,’’ referred to 
various events which have taken place since 1956 in Europe, Asia, Africa 
and the Western Hemisphere, which have constituted acts of aggression or 
intervention in various degrees. He discussed the obligations of states 
under international law with regard to non-intervention, as well as their 
rights with regard to self-defense, with particular reference to recent events 
in Cuba, and expressed the hope that the Organization of American States 
or the United Nations would find adequate means for dealing with the 
Cuban situation. He questioned whether unilateral intervention could be 
justified, and. stated: ‘‘The problem is to create not only a Western 
Hemisphere safe for democracy . . . but a world safe for democracy, and 
for any other form of society which a people may accept, as suggested by 
Woodrow Wilson a generation ago.’’ Professor Wright also asserted ‘‘the 
Monroe Doctrine for the Americas must be expanded to a Monroe Doctrine 
for the world.’’ In concluding his address he stated that ‘‘the problem of 
subversive intervention is a vital one for which no easy solution is possible.’ 

A discussion of the paper by Professor Wright followed, in which the 
participants were Professors A. J. Thomas, Jr., of Southern Methodist Uni- 
versity Law School, Horacio H. Godoy, of the Inter-American Legal Studies 
Group of Yale Law School. John A. Marcum, of the Department of Political 
Science of Colgate University, and Alan Karabus of Yale Law School. 

On Thursday evening at 8:00 p.m. President Charles E. Martin formally 
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opened the session with an address entitled ‘‘The Decade Ahead: The 
Society’s Réle in the Nation’s Service.’’ Pointing out that the United 
States and the world were entering a new era and that the most acute prob- 
lem facing the United States was the maintenance of peace in the face of 
threats of aggression and war, President Martin asserted that the objective 
of the Society to promote the establishment of international relations on the 
basis of law and justice is the purpose which requires the most expenditure 
of resources and efforts. For this reason an expanded program of ac- 
tivities is being developed under the administration of the Society’s Execu- 
tive Director. President Martin indicated the various ways in which the 
Society’s activities would be expanded, in keeping with the original pur- 
poses of the Society and with its availcble resources. He pointed out some 
possible programs for the Society’s activities in the years ahead, such as 
educating citizens in international law, improving the study and teaching of 
international law, and expanding and improving international legal re- 
search. Among the major problems in achieving the objectives of the 
Society, President Martin indicated, are strengthening the United Nations, 
ending the cold war and establishing a world of law. He stated that: 


The ‘‘decade ahead’’ offers a desperate, and perhaps final challenge on 
all fronts and to all mankind. In this effort in the nation’s service, 
the American Society of International Law will seek and find its réle. 


Following the President’s address, the Honorable George W. Ball, Under 
Secretary of State for Economic Affairs, delivered an address on ‘‘The 
Atlantic Community and the New Nations.’’ Referring to the violent pe- 
riod of change through which the world is passing, Mr. Ball stated that ‘‘If 
we are to live and prosper, if in fact we are even to survive in the turbulent 
new world, we must understand these revolutionary forces, and where pos- 
sible, guide them.’’ He indicated that the conditions which have given 
rise to the revolutionary forces have been the weakening and crumbling 
of the colonial structures which were critically undermined by two world 
wars, the new technology constituting a second industrial revolution, and 
the increased population in other parts of the world, so that the Western 
world ‘‘is no longer the undisputed center of power.’’ Pointing out the 
widespread economic poverty and lack of development in many of the new 
nations, Mr. Ball stated that the policy of the United States was to help 
these countries to develop economically and build stable institutions. He 
concluded by asserting that: 


It is our duty and our destiny at this critical point in history to lend 
the new nations a helping hand—and in so doing to bring about a 
world of far greater security both for ourselves and for others. 


On Friday, April 28, 1961, simultaneous panel discussions were held at 
the morning and afternoon sessions. At 10:00 am. Panel I considered 
“Arbitration between Governments and Foreign Private Firms.’’ Dr. 
Martin Domke, of New York University Law School presided, and the 
panelists were: Dr. A. Broches, General Counsel, International Bank for 
Reconstruction and Development, Mr. George Cochran Doub, of the Balti- 
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more Bar, Professor A. A. Fatouros, of the University of Western Ontario, 
Professor Roger Fisher, of Harvard Law School, Professor Wolfgang 
Friedmann, of Columbia Law School, Professor John N. Hazard, of 
Columbia Law School, and Mr. Lowell Wadmond, of the New York Bar. 

Panel II considered ‘‘Constitutional Developments of the United Na- 
tions: the Process by Which the Charter has been Interpreted and Applied 
to New Conditions by Political Organs and Little Use Made of the Inter- 
national Court of Justice.’’ Mr. Field Haviland, Director of International 
Studies, The Brookings Institution, Washington, D. C., presided. The 
principal speaker was Mr. Elmore Jackson, of the American Friends Service 
Committee, who made an introductory analysis of the subject to be dis- 
cussed. He was followed by a panel consisting of Mr. Oscar Schachter, 
Director, General Legal Division, United Nations, Professor Lincoln 
Bloomfield, of the Center for International Studies, Massachusetts Institute 
of Technology, Mr. Charles P. Noyes, of the U. S. Mission to the United 
Nations, and Professor Louis B. Sohn, of Harvard Law School. 

At 12:00 noon on Friday, April 28, a well-attended meeting of repre- 
sentatives of Student International Law Clubs was held with the Society’s 
Committee on Student International Law Clubs, under the Chairmanship of 
Professor Richard R. Baxter, of Harvard Law School. 

At 1:45 p.m. on Friday, April 28, Panel I discussed ‘‘Current Develop- 
ments in the Law of Sovereign Immunity.’’ The Chairman of the Panel 
was Mr. Acrian Fisher, Chief Reporter, American Law Institute’s Restate- 
ment on the Law of Foreign Relations, and former Legal Adviser of the 
Department of State. Mr. Vernon G. Setser, of the Commercial Policy 
and Treaties Division, Department of State, delivered a paper on ‘‘ Waiver 
of Immunity Clauses in Postwar U. 8. Commercial Treaties.’’ Mr. William 
L. Griffin of the Office of the Legal Adviser, Department of State, spoke on 
the current status of ‘‘Execution against the Foreign Sovereign’s Prop- 
erty,’’ and Mr. Sigmund Timberg, of the D. C. and New York Bars, spoke 
on ‘‘Expropriation Measures and State Trading.’’ 

Discussing in some detail such significant cases as the Weilamann case, 
the case of the U. A. R. v. Dame X, and others, Mr. Griffin observed that 
‘‘The life history of the sovereign immunity doctrine has been one of 
gradual but steady erosion of the general principle of immunity as that 
principle becomes increasingly out of keeping with the times in denying 
redress to the individual, in perpetuating feudal notions of sovereignty, and 
in being inconsistent with the achievement of the ‘rule of law’.’’ However, 
he said, ‘‘apparently it has been the felt experience in the past that it is 
better for the state against which judgment is rendered to be led by public 
opinion, the obligations of good faith, or diplomatic pressure, to carry out 
the award, than to have its property seized in execution by the officials of 
another government.’’ 

In conclusion, Mr. Griffin stated that the Department of State letter of 
May 19, 1952, embracing the restrictive doctrine was ‘‘consciously limited 
to the matter of jurisdiction in view of the history of the doctrine.’’ To 
extend the doctrine to immunity from execution at this time would not be 
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advisable, as a too sudden departure from past authority would tend to 
weaken the stability of the law. 

Mr. Timberg discussed the restrictive immunity doctrine as enunciated 
by the Department of State and applied by the Department of Justice of 
the United States. Pointing out the interdepartmental conflict as to the 
law of sovereign immunity, Mr. Timberg stated that: 


. .. the rationa! development of international law in this country de- 
pends on the litigating tail of this government, the Justice Department, 
not wagging its international law dog, the State Department, and not 
undermining a doctrine that is both equitable and a pragmatic response 
to the increased involvement of government in ordinary commercial 
transactions. 


With respect to the state trading agencies, he declared : 


Given our antipathy to nationalization measures, one would therefore 
have expected the Tate letter to prove particularly effective in render- 
ing the nationalized business instrumentalities of the Communist-Bloc 
countries subject to judicial accounting in the courts of this country. 
Yet exactly the opposite has transpired. In fact, the theory of 
sovereign immunity has become, for the first time in its long history, 
an instrument for nullifying the rule of private international law that 
domestic courts are not required to give extraterritorial effect to the 
nationalization decrees of foreign governments. 


Describing the case of Stephen v. Zivnostenska Banka, in which the 
Supreme Court dismissed an appeal from a judgment denying immunity to 


a state commercial organization, subsequent to which the State Department 
issued certificates of immunity from execution, Mr. Timberg stated that 
such a determination seemed inconsistent with both legal logic and common 
sense. The Dexter & Carpenter case, in which immunity from execution 
was upheld, in Mr. Timberg’s opinion ‘‘ proceeded on the assumption that 
international law is what the majority of other national jurisdictions have 
decided is international law.’’ Expressing dissent from the reliance on 
practice of other nations in determining an accepted principle of interna- 
tional law, the speaker stated that under Article 38 of the Statute of the 
International Court of Justice, judicial decisions are only a subsidiary 
means for determining the rules of international law, and that international 
treaties are its most important source. Upholding ‘‘Lauterpacht’s view 
that there is presently no clear cut obligation in international law to accord 
a foreign sovereign a pervasive immunity from execution,’’ Mr. Timberg 
stated that the teachings of qualified publicists are in favor of subjecting 
the property of foreign governmental agencies to execution, except where a 
governmental function is involved. He suggested that the Department of 
State recapture ‘‘the original substance and spirit of the Tate letter,’’ as a 
useful contribution to this country’s international economic relations. 

Messrs. William Harvey Reeves and Robert Delson, both of the New 
York Bar, commented upon the preceding papers. 

Panel II had as its topic, ‘‘ Africa: the Problems of New States.’’ Mr. 
H. C. L. Merillat, Executive Director of the Society, presided over the ses- 
sion. The main speakers were Professor Alan P. Merriam, of Northwestern 
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University, and Mr. Andrew M. Kamarck, of the International Bank for 
Reconstruction and Development. Professor Merriam, speaking on the 
‘‘Traditional Cultures of Africa and Their Influence on Current Problems,’’ 
stated that three major myths concerning them should be dispelled, namely, 
that (1) Africa was an area of static societies and cultural stagnation; (2) 
that it has no history; and (3) that all African cultures are alike. He 
pointed out that in spite of the fact that no African languages have de- 
veloped systems of writing, Africa does have a history which is currently 
being learned. He also stated that one of the most remarkable things about 
Africa is its cultural and linguistic variety. The speaker pointed out that, 
instead of following Western systems, Africa, under the power of its exist- 
ing traditions, will produce new systems which will be a fusion of African 
and Western practice and belief. Noting that Africans have always re- 
shaped the ideas presented to them in terms of their existing values, at- 
titudes, and behaviors, Professor Merriam stated that ‘‘innovations from 
outside Africa are sometimes rejected and sometimes accepted; but it is a 
truism that those which are accepted are reshaped, and we may expect this 
reshaping to occur over and over again.’’ 

Referring to the difficulties in the Congo, the speaker declared that the 
Western assumptions about political organization are not necessarily ac- 
cepted by Africans, and that what the Western world has accepted as 
natural and normal for political boundaries of the state of the Congo, 
created by the European Powers in 1885, is not necessarily natural and 
normal to the Congolese. To them the unity of the Congo is not logical: 
‘‘much more important is the ethnic reality of the old Kingdom of the 
Kongo, or the Baluba Empire, or the Lunda Empire, all of which cut across 
the Western political boundaries established without cognizance of the 
Congolese unities and political outlook.’’ Professor Merriam concluded 
that the Western countries must recognize that Africa has its own tradi- 
tions and perspectives, and they must be considered in understanding 
Africa’s problems as well as our own problems in relation to it. 

Mr. Kamarck, in his address on ‘‘ Economic Problems in Africa,’’ stated 
that the economic problems of the new African states could not be under- 
stood without comprehending the great difference between their economy 
and that of the Western world. The African economy was described as 
still largely a subsistence economy, where tribal or pre-capitalist attitudes 
are still dominant. Africa is still a dependent continent for both external 
personnel and capital. Its economic future depends on the maintenance of 
peace, law and order, and equitable administration of justice. The new 
countries are starting with varying degrees of training and equipment, and 
with the desire to improve rapidly their standards of living. It will be 
hard for them to realize that economic development takes time. The ad- 
vanced countries cannot solve their problems for them but ‘‘can only stand 
ready to help, not expecting too much, but being ready to show sympathy 
and understanding.’’ 

The panelist commentators were Professors Thomas M. Franck, of New 
York University Law School, William B. Harvey, of the University of 
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Michigan Law School, and Stanley D. Metzger, of the Georgetown Univer- 
sity Law School. 

On Friday afternoon, April 28, at 4:15 p.m., the Society held a dedica- 
tion ceremony at the Tillar House at which the Honorable John J. McCloy 
made the dedicatory speech. President Martin presided. In his intro- 
ductory remarks, President Martin characterized as still fresh and timely 
Mr. Elihu Root’s presidential address at the first annual meeting of the 
Society, in which Mr. Root remarked that the people, not governments, 
make peace or war between nations. President Martin introduced some of 
the descendants of original officers of the Society, including Admiral W. M. 
Fechteler, grandson of Judge William W. Morrow, one of the original Vice 
Presidents of the Society ; Grafton L. Wilson, Esq., son of Professor George 
Grafton Wilson, one of the founders; Dr. Ethan Flagg Butler and Henry 
F. Butler, Esq., sons of Charles Henry Butler, the first Corresponding 
Secretary of the Society. The donor of the house, Mrs. Benjamin Johnston 
Tillar, was also introduced and expressed her gratification that the Tillar 
House was to be devoted to the objectives of the Society. 

President Martin, before introducing Mr. McCloy, read a message from 
the President of the United States, as follows: 


I understand that the American Society of International Law today 
dedicates its new headquarters in Tillar House to its continued search 
for law and justice in international relations. This brings my greet- 
ings and best wishes for success in the Society’s new endeavors. I 
know you will effectively contribute to the cause which I urged in my 
inaugural address—that both great groups of nations create ‘‘not a 
new balance of power, but a new world of law, where the strong are 
just and the weak secure and peace preserved. 

Mr. McCloy stressed the vital importance of carrying on the Society’s 
work, begun under the distinguished leadership of Secretary of State 
Elihu Root. Mr. McCloy, referring to his service in the War Department 
under Secretary Henry L. Stimson, recalled the latter’s high esteem and 
admiration for Mr. Root’s principles and policies as an advocate of interna- 
tional law in the relations of states. 

Following the dedication of the Society’s quarters there was an informal 
reception for the members of the Society and their friends. 

On Friday, April 28, at 8:00 p.m., the session of the Society was devoted 
to ‘Current Developments in Air Space and Outer Space: Law, Science 
and Policy.’’ Mr. Richard N. Gardner, Deputy Assistant Secretary of 
State for International Organization Affairs, presided over a panel of com- 
mentators as follows: Mr. Maleolm M. Hubbard, Vice President-Technical 
of Itek Corporation; Mr. John A. Johnson, General Counsel, National 
Aeronautics and Space Administration ; Mr. Jacek Machowski, Counselor of 
the Polish Mission to the United Nations; Professor Leon Lipson, of Yale 
Law School, and Professor Howard Taubenfeld of Golden Gate College. 
Mr. Machowski discussed problems of national sovereignty with reference to 
the law of outer space which had been raised by the launching of space 
vehicles by both the United States and the Soviet Union, and stated his 
conclusion ‘‘that any action taken by a state in outer space against the 
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sovereignty and territorial integrity of other states and endangering their 
national security constitutes a violation of the provisions of the United 
Nations Charter and a serious breach of international law.’’ 

Professor Lipson discussed the legality of reconnaissance satellites, and 
compared the legal problems involved in the flight in space of the Russian 
Gagarin and the reconnaissance high altitude flight of the American Powers. 
There followed an interesting discussion of the applicable legal principles 
with respect to activities in outer space. 

The meeting concluded with the annual dinner on Saturday evening at 7 
o’clock in the Mayflower Hotel. In the absence of the newly elected presi- 
dent of the Society, Mr. Arthur H. Dean, Professor Hardy C. Dillard, a 
Vice President of the Society, presided. The Honorable Fernando Lobo, 
Brazilian Ambassador to the Organization of American States, delivered 
brief remarks of greeting. In recalling the names of the distinguished 
Brazilian jurists, Ruy Barbosa, Epitacio Pesséa, Clovis Bevilaqua, Oswaldo 
Aranha, Hildebrando Accioly and Haroldo Valladao, Mr. Lobo offered the 
good wishes of Brazil to the Society in carrying out its objectives, and 
stated that in the present critical period it was urgent that the professors 
and jurists defend the principles of international law and see that they are 
applied in accordance with the highest standards of justice and co-opera- 
tion for the common welfare. 

The Legal Adviser of the State Department, Mr. Abram Chayes, com- 
menting upon the growth and expansion of international law, stated that 
the character of relations between states has changed radically since the 
period in which basic international law concepts were formed. Due to the 
greatly increased contacts between states through commerce, cultural and 
scientific activities and relations, elaborate regulations are required. Call- 
ing attention to recent conventions regulating certain activities, Mr. Chayes 
stated that ‘‘Law is by no means exclusively or even largely coercive. ... 
Much more importantly, law provides a framework for organizing activities 
so that we can do what we want to do. It provides the means by which we 
can implement shared purposes.’’ He stated that ‘‘in this gradually 
thickening network of regulations governing much of the economic, cultural 
and scientific activity which we necessarily carry on in co-operation with 
other nations and individuals abroad, lies the real hope of progress towards 
international law.’’ Posing the question: ‘‘Can the use of force be sub- 
jected to the trammels of law?’’ Mr. Chayes stated that ‘‘the interna- 
tional community has not yet developed institutions capable of satisfactorily 
resolving all disputes between states which seem to call for the application 
of force.’’ He declared that states ‘‘continue to reserve the right to judge 
for themselves what menaces their national survival,’’ but that ‘‘A nation 
which professes to live by the rule of law invites a sure penalty, sometimes 
more swiftly than by the judgment of a court, if it turns from the path of 
law.’’ He concluded that it will be difficult to develop a doctrine as to the 
use of force which will permit nations to be judges in their own case, and 
that ‘‘the character of our goals and the character of our society impose 
disadvantages upon us, at least in the short run.”’ 

The concluding address was given by the Honorable Harlan Cleveland, 
Assistant Secretary of State for International Organization Affairs. Mr. 
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Cleveland stated that ‘‘There is hardly a major subject in international 
politics which does not have a United Nations angle, presently or prospec- 
tively,’’ and that ‘‘Every United Nations matter . . . is sooner or later sub- 
jected to the full glare of international publicity. . . . The United Nations 
and other international organizations are developing and can much further 
develop a capability to take executive action on behalf of the world com- 
munity as a whole.’’ With reference to the Congo, Laos and Cuba, Mr. 
Cleveland stated : 
It is not without meaning that of these three, we have had to move 
backwards or sideways on Cuba and Laos, where no international field 
operation has been developed; but in the Congo the presence of a 
field operation maintained by an international organization has en- 
abled us to move forward (by fits and starts, to be sure) precisely be- 
cause the world community can ‘‘intervene in the name of non-inter- 
vention’’ while a single nation, however powerful, cannot. The de- 
velopment of the United Nations operational capability should now be 
a central target of American foreign policy. 

Discussing the defeat of the Soviet move to replace the Secretary General 
by a tripartite committee, Mr. Cleveland stated that ‘‘Tripartism has be- 
come a watchword of Soviet diplomacy in all organizations of the United 
Nations and elsewhere. They attack single administrators and propose 
three-headed executives in nearly every intergovernmental conference on 
almost any subject.’’ He declared that ‘‘if the Soviet argument is really 
an indefensible attempt to sabotage international organizations, their 
vigorous espousal of it is a cause for grave concern.’’ In concluding, Mr. 
Cleveland stated that the United States must ‘‘learn not to be dashed by the 
invective nor dazzled by the rhetoric of parliamentary diplomacy,’’ but 
must learn instead ‘‘to apply our power even more effectively in support 
of the United Nations’ capacity to take executive action.’’ 

The business meeting of the Society was held on Saturday morning, April 
29. The Society adopted the amendments to Article III of the Society’s 
Constitution, set out in the notice in the January, 1961, issue of the Jour- 
NAL, with regard to the fixing of the life membership fee, and establishing 
a class of corporate non-voting members. The latter amendment is designed 
primarily to provide increased financial support for the Society from cor- 
porations, many of which have foreign activities for which international 
law is of real practical importance. This financial support is necessary for 
the development of the expanded activities of the Society. 

Upon the recommendation of the Committee on Annual Awards and of 
the Executive Council of the Society, the Society voted to confer its 
Certificate of Merit on Professor Alfred Verdross, of the University of 
Vienna, for the fourth edition of his treatise on international law. 

The Society elected as an honorary member the Honorable Kotaro Tanaka, 
Judge of the International Court of Justice and former Chief Justice of the 
Supreme Court of Japan. 

Mr. Denys P. Myers, Chairman of the Committee on Publications of the 
Department of State and of the United Nations, presented the report of the 
committee, in connection with which he moved the adoption of the following 
resolution, which was duly seconded and carried : 
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RESOLUTION ON PUBLICATIONS OF THE DEPARTMENT OF STATE 
AND THE UNITED NATIONS 


The American Society of International Law at its 55th Meeting, 

After reviewing the publication program of the Department of State 
which since 1929 has expanded to meet the needs of the public and of 
the specialists in foreign relations and which has annually been 
scrutinized for this Society, 

Considers 

That the progress made in compiling and producing the Digest of 
International Law by the Department of State is gratifying and trusts 
that, as a result of continuing support both by funds and staff, publica- 
tion may be completed by 1963, as suggested by the Senate Committee 
on Appropriations ; 

And, repeating the recommendation made in 1958 that a professional 
advisory committee be appointed with a view to maintaining the high 
standard of scholarship of Moore, urges that the Secretary of State 
make such an appointment before the printing has progressed beyond 
the point where suggestions can be useful in adding to the accuracy and 
overall value of the publication ; 

That publication of the regular annual volumes of Foreign Relations 
is continually delayed by the present system of domestic clearance and 
requests the Secretary of State to initiate a general review of the 
practices now in effect with a view to accelerating the necessary and 
proper procedures ; 

That publication of the Conferences of Cairo and Tehran, 1943, and 
Conference of Berlin (The Potsdam Conference), 1945, is a valuable 
contribution to international records, is an example of national policy 
of documentation, and that early completion of the preparation of the 
record of the six conferences between the heads of government of the 
United Kingdom and the United States, 1941-44, would be equally 
valuable ; 

With respect to United Nations publications, 

The Society earnestly requests the Secretary General to give priority 
to the compilation and publication of the Repertory of Practice of the 
Umited Nations Organs in continuation of the four volumes published 
in 1955 and two supplementary volumes issued in 1958; 

Welcomes the practice, to the end that the United Nations Treaty 
Series may contain all multilateral treaties and agreements, of per- 
mitting depository organizations as well as Governments to register 
certified copies of instruments committed to their charge. 


Before proceeding to the report of the Committee on Nominations, the 
Society unanimously adopted a resolution thanking Mr. Henry F. Butler 
for his efforts on behalf of the Tillar building and for his unceasing work 
to make that gift effective. The members present gave a standing ovation 
to Mr. Butler. In view of the resignation tendered by Mr. Edward L. 
Merrigan as Treasurer of the Society, the Society also adopted a resolution 
of deep appreciation for Mr. Merrigan’s seven years of devoted efforts as 
Treasurer. 

Upon the report of the Committee on Nominations, the Society elected the 
following officers for the coming year: 

Honorary President: Honorable Dean Rusk, Secretary of State. 
President: Arthur H. Dean, of New York. 
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Vice Presidents: Professor Hardy C. Dillard, of the University of 
Virginia ; Mr. James Nevins Hyde, of New York, and Mr. Herbert S. Little 
of Seattle, Washington. 

The fifteen incumbent Honorary Vice Presidents were re-elected, and Pro- 
fessor Charles E. Martin was elected an Honorary Vice President, filling the 
vacancy created by the death of Professor Edwin D. Dickinson. 

Executive Council to serve until 1964: Mr. Paul Carrington, of Texas; 
Mr. Abram Chayes, Legal Adviser, Department of State; Mr. Robert 
Dechert, of Pennsylvania; Professor Richard Falk, of Ohio State Univer- 
sity; Professor Roger Fisher, of Harvard Law School; Mr. Monroe Leigh, 
of Washington, D. C.; Mr. Charles Spofford, of New York; and Professor 
Howard Taubenfeld, of Golden Gate College, San Francisco. 

Vice President Hardy C. Dillard was to act for the President of the 
Society until his return to this country. 

In connection with the report of the Nominating Committee, Mr. William 
G. Rice made the following motion, which was duly seconded and carried: 


That the Executive Council, at its earliest convenience, consider how 
the office of Honorary President may best be filled or whether it should 
be abolished, and make a specific recommendation to the 1962 meeting; 
and that the Nominating Committee elected at the present meeting pre- 
pare its report for the 1962 meeting pursuant to the foregoing recom- 
mendation of the Executive Council. 


The members of the Nominating Committee for the ensuing year were 
elected as follows: David R. Deener, Chairman; Richard R. Baxter, Sher- 
man S. Hayden, William G. Rice, and Isaac N. P. Stokes. 

The Executive Council of the Society at its meeting on April 27 adopted 
revisions of its regulations to take into account the change in the administra- 
tive organization of the Society, as well as the changes with regard to mem- 
bership dues involved in the proposed amendments to the Constitution, 
which were subsequently adopted on April 29. With regard to mem- 
bership and dues, important changes adopted provide that life members 
shall pay a fee of $500 instead of $200 previously fixed by the Constitution ; 
and that corporate members (without voting privileges) shall pay annual 
dues of $1,000. The revised regulations provide that regular members 
residing outside the United States shall pay dues of $10 instead of the $15 
dues of members residing in the United States. A regulation also was 
adopted providing that all members of the Society, without exception, 
should receive the Journal and the Proceedings. 

The revised regulations establish an Executive Committee consisting of 
the President and Treasurer and five other members of the Executive 
Council, which shall function for the Council during the intervals between 
Council meetings. 

The regulations with regard to the publication of the Journal were re- 
vised to eliminate the previous provisions regarding the Secretary of the 
Board of Editors and making the Secretary of the Board an appointive 
member of the staff of the Society. With regard to subscriptions to the 
Journal, the Executive Council adopted a provision making available to 
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non-members of the Society subscriptions to both the Journal and the Pro- 
ceedings at $15 a year. 

The previous regulations on the offices of the Society and the duties of the 
Executive Secretary were eliminated and regulations adopted with regard 
to the office and duties of the Executive Director, Mr. H. C. L. Merillat, 
who was appointed by the Executive Council November 15, 1960, and has 
taken over active direction of the Society’s affairs. 

The Executive Council at its meeting on April 29 re-elected the Board of 
Editors of the Journal for the coming year as follows: 


Herbert W. Briggs, Editor-in-Chief 


Richard R. Baxter Brunson MacChesney 
William W. Bishop, Jr. Myres S. McDougal 
Hardy C. Dillard Covey T. Oliver 
Alwyn V. Freeman Oscar Schachter 

Leo Gross Louis B. Sohn 

John N. Hazard Robert R. Wilson 
James Nevins Hyde Richard Young 
Oliver J. Lissitzyn 


Honorary Editors 


Philip Marshall Brown Pitman B. Potter 
William C. Dennis John B. Whitton 
Charles G. Fenwick Lester H. Woolsey 
Hans Kelsen Quincy Wright 
Josef L. Kunz 


During the absence of the Editor-in-Chief from the country Professors 
Leo Gross and William W. Bishop, Jr., will continue as acting Editors-in- 
Chief of the Journal. 

The Council re-elected Judge Edward Dumbauld as Secretary of the 
Society, and elected Mr. Monroe Leigh as Treasurer of the Society for the 
ensuing year. 


Eveanor -H. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


By Denys P. Myers 


TREATIES 


Powers conferred by treaty upon organs established by it to carry out 
the purposes of the treaty neither extend nor diminish the power of 
the President or the Congress to bind the United States internationally 


The Senate on March 16, 1961, by a vote of 72 to 18, advised and con- 
sented to the ratification of the Convention on the Organization for Eco- 
nomic Cooperation and Development and its three protocols signed at Paris 
December 14, 1960.1. The Organization is a consultative forum capable of 
initiating agreements on the use and development of economic resources, on 
removing obstacles to trade and current payments, on liberalization of 
capital movements, on the flow of capital to less developed countries. The 
20 signatories are the industrialized states of Europe, Canada and the 
United States. A vociferous opposition to the convention by interests that 
erroneously thought it might reduce tariffs was heard by the Senate Com- 
mittee on Foreign Relations. Whether on that account or because they 


realized the importance of the convention itself, members of that committee 
in two executive sessions carefully probed official spokesmen to satisfy 
themselves that the convention did not affect the powers of the President or 
Congress. As a consequence, the resolution approving the convention took 
this unusual form: 


Having regard to and in reliance on the statement in the letter of 
January 16, 1961, from Secretary of State Herter to President EHisen- 
hower and transmitted by him to the Senate on January 17, 1961, that 
‘‘the U. S. representative will not have any additional powers in 
substantive matters to bind the United States after the convention 
enters into force than now exist in the Executive, but that any act of 
the Organization outside the power of the Executive will require action 
by Congress or the Senate, as the case may be, before the United States 
can be bound,’’ and having regard to and in reliance on the testimony 
of Secretary of the Treasury Dillon and Under Secretary of State Ball 
in behalf of the administration, and having regard to and in reliance 
on the Opinion of the Legal Adviser of the Department of State dated 
March 6, 1961, and quoted in the committee report of this convention : 

Resolved (Two-thirds of the Senators present concurring therein), 
That the Senate advise and consent to the ratification of the Convention 
on the Organization for Economic Cooperation and Development, to- 
gether with two protocols relating thereto, signed at Paris on December 
14, 1960, by representatives of the United States of America, Canada, 
and the 18 member countries of the Organization for European Eco- 
nomic Cooperation (Executive E, 87th Congress, Ist session), with the 


1 Reprinted below, p. 789. 
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interpretation and explanation of the intent of the Senate that nothing 
in the convention, or the advice and consent of the Senate to the 
ratification thereof, confers any power on the Executive to bind the 
United States in substantive matters beyond what the Executive now 
has, or to bind the United States without compliance with applicable 
procedures imposed by domestic law, or confers any power on the 
Congress to take action in fields previously beyond the authority of 
Congress, or limits Congress in the exercise of any power it now has.” 


That text was worked up in two executive sessions of the Committee on 
March 1 and 6 attended by Department of State and Treasury officers,’ and 
was negotiated in an exchange of views, the prevailing phraseology being 
drafted by the Legal Adviser. Whether the resolution was to contain a 
‘‘declaration,’’ ‘‘reservation’’ or ‘‘understanding’’ was discussed,* the 
point of the resolution finally being described as ‘‘the interpretation and 
explanation of the intent of the Senate.’’ The Committee debate hinged 
at length on the scope and effect of decisions which the United States 
negotiators of the convention insisted should not be binding until com- 
pliance with constitutional procedures was obtained. The Committee was 
concerned with Articles 5 and 6 which read: 


Article 5 


In order to achieve its aims, the Organization may : 
(a) take decisions which, except as otherwise provided, shall be bind- 


ing on all the Members; 
(b) make recommendations to Members; and 
(c) enter into agreements with Members, non-member States and 


international organizations. 


Article 6 


1. Unless the Organization otherwise agrees unanimously for special 
cases, decisions shall be taken and recommendations shall be made by 
mutual agreement of all the Members. 

2. Each Member shall have one vote. If a Member abstains from 
voting on a decision or recommendation, such abstention shall not in- 
validate the decision or recommendation, which shall be applicable to 
the other Members but not to the abstaining Member. 

3. No decision shall be binding on any Member until it has complied 
with the requirements of its own constitutional procedures. The other 
—e, may agree that such a decision shall apply provisionally to 
them. 


The Committee was not clear as to the meaning of ‘‘decision’’ and 
‘*recommendation,’’ and on February 15 asked for a legal analysis of the 
terms, which was supplied by the Legal Adviser of the Department of 


2 Organization for Economic Cooperation and Development. Report of Senate Com- 
mittee on Foreign Relations on Exec. E, 87th Cong., 1st Sess. Exec. Rep. No. 1 (March 
8, 1951), p. 13. 

$U. 8S. Senate, Committee on Foreign Relations, 87th Cong., 1st Sess. Organization 
for Economic Cooperation and Development. Hearings ...on Exec. E, 87th Cong., 
1st Sess. 195-257 (sessions of March 1 and 6, 1961). 

4 Hearings 234 ff., 255. 
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State on February 27.5 That memorandum and points developed in debate 
held attention on March 1 and 6, when the Legal Adviser rendered a 
formal opinion, supported by a memorandum, which was accepted and 
incorporated by reference in its resolution. This opinion and memorandum 


are as follows: 
March 6, 1961 


OPINION OF THE LEGAL ADVISER 


The Legal Adviser of the State Department is of the opinion that 
nothing in the Convention on the Organization for Economic Co- 
operation and Development confers any power on the Executive to 
bind the United States in substantive matters beyond what the Execu- 
tive now has, or on the Congress to take action in fields previously 
beyond the authority of Congress. Conversely, nothing in the Con- 
vention diminishes the power of the Executive or Congress in these 


respects. 

The attached memorandum sets forth the reasoning underlying 
this opinion. 
ABRAM CHAYES 
The Legal Adviser 


MEMORANDUM 


1. There is nothing in the convention which expands or enlarges 
the power of the Executive in substantive matters. 

Article 1 states the aims of the Organization and Article 2 sets 
forth the general agreement of the Members in elaboration of these 
aims. Then Article 5 states that the Organization may take decisions 
and Article 6 describes the process by which these decisions be taken. 
This process provides two safeguards for the United States. In the 
first place no decision may be imposed on it without its consent. 
Secondly, that consent must be given in compliance with the require- 
ments of U. S. constitutional procedures before the decision becomes 
binding upon us. 

The argument has been intimated that since the Organization under 
Article 5 is authorized to take decisions and since the Executive 
branch will be representing the United States in the Organization, the 
convention will operate to give the Executive power to agree on de- 
cisions in the substantive fields covered by Articles 1 and 2. This 
argument is based on the erroneous assumption that the convention 
in any way concerns itself with the distribution of powers within the 
United States or any other Member state. Properly viewed, Articles 
1 and 2 merely set forth a general agreement between the member 
nations on broad lines of public policy and define the area of concern 
of the Organization. Under Article 5 the Organization may take de- 
cisions, but the convention is silent as to the process by which a 
Member nation, within its own internal system, arrives at the point 
where it may cast an effective vote in favor of a particular decision. 
Articles 1 and 2 are void of any grant of power to the Executive. 
Thus, the power of the United States to cast a favorable vote and 
bind the United States in any particular case must be sought in a 
source outside the convention. 


5 Loc. cit. 118; Exec. Rep. No. 1, 87th Cong., Ist Sess. 18. The opinion and sup- 
porting memorandum are at p. 20. 
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Paragraph 3 of Article 6 was urged upon the other countries by the 
United States. The United States in the negotiations emphasized that 
under our constitutional system certain matters were in the purview 
of Congress and that the agreement of the United States to Council 
decisions on such matters even after the ratification of the convention 
would remain subject to further action by the Congress before being 
binding on the United States. Paragraph 3 of Article 6 would have 
been unnecessary and meaningless if the mere ratification of the 
convention served to clothe the Executive with powers to take action 
in the fields covered by Articles 1 and 2. 

It may be pointed out that the view that the convention does not 
enlarge the power of the Executive in substantive matters (1) was 
stated in the letter of January 16, 1961, of Secretary of State Herter 
to President Eisenhower which he enclosed with his message to the 
Senate of January 17, 1961, (2) was repeated several times by Secre- 
tary Dillon and Under Secretary Ball at the hearings before the 
Foreign Relations Committee, and (3) was developed in some detail 
in a memorandum of the Legal Adviser of the State Department con- 
curred in by the Department of Justice and enclosed with a letter of 
February 27, 1961, from the Legal Adviser to the Chairman of the 
Foreign Relations Committee. 

2. There is nothing in the convention which expands or enlarges the 
power of the Congress to take action in fields previously beyond the 
authority of the Congress. 

The argument appears to have been made that the provisions of 
Articles 1 and 2 may in some way serve as the source of authority for 
Congress to legislate in the future in fields which are reserved to the 
States by the Tenth Amendment. As was stated at the hearings by 
Government spokesmen, Articles 1 and 2 define the broad aims and 
goals of the Organization. The language of Article 2 is that of 
agreeing to ‘‘promote,’’ ‘‘pursue policies,’’ ‘‘pursue . . . efforts’’ and 
‘‘contribute . . . by appropriate means.’’ The concrete steps by which 
the broad aims and goals are to be effectuated remain in the complete 
discretion of each Member nation. We wish to emphasize the point 
made in Under Secretary Ball’s letter to the Chairman of February 
27, 1961,° that such language in Article 2 does not constitute a com- 
mitment to take any concrete action or refrain from any concrete 
action. We are merely bound to consult and exchange views and 
information in a regular and systematic manner on matters within 
the purview of the article. In our view this language cannot serve 
as any authorization to Congress to take any action it otherwise could 
not take. 

In this connection it should also be pointed out that treaties, like 
laws, are subordinate to the Constitution. They cannot violate the 
Constitution. 

Finally, reference is again made to paragraph 3 of Article 6. This 
paragraph, on its face, defers to our constitutional system not only in 
its distribution of powers between the Executive and the Congress, but 
also in its distribution of powers between the Federal Government and 
the States. 

3. Nothing in the convention diminishes the power of the Executive 
or Congress. 

In the course of the hearings the question was raised whether pro- 
visions of Article 2 might not override Congressional actions or in- 


¢ Hearings 280. 
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hibit Congressional actions on particular subjects. As stated before, 
the terms used in Article 2 do not constitute commitments to take any 
concrete action or refrain from any concrete action. In this view, it 
is difficult to envisage any statute of Congress or any act of the Ex- 
ecutive that could be inconsistent with the terms of Article 2. We 
therefore conclude that the terms of Article 2 will not diminish the 
powers of Congress or the Executive in the fields therein described. 


MEMORANDUM TRANSMITTED F'EBRUARY 27, 1961, By LEGAL ADVISER CHAYES 


To CHAIRMAN OF COMMITTEE ON FOREIGN RELATIONS * 


[After quoting the relevant provisions of the treaty] 


It appears that the discussion in the Committee which gave rise to 
the request for the present memorandum concerned in the main Article 
5 and Article 6, paragraph 3. 

Under Article 5(a) the Organization may act by taking decisions. 
Such decisions are binding on all the members, except as otherwise 
provided. Thus, by the very terms of a decision, it may be restricted 
in its obligatory application to only certain of the members of the 
Organization. 

Under Article 5(b) the Organization may act by making recom- 
mendations. As the term signifies, these are not of an obligatory 
nature, but a member would be expected to endeavor to carry out such 
a recommendation, unless the member abstained from voting for it. 
Recommendations may recommend a course of action by members, or 
study of a matter, or adherence to an international agreement drafted 
in an OECD committee, ete. For example, the OECD will normally 
deal with substantive problems such as economic policy and assistance 
to the less-developed countries by exchanging information and by in- 
formal discussions. To the extent that additional action were neces- 
sary, this would normally be taken by the OECD Council in the form 
of a recommendation to member governments. Thus, the OECD 
Council might follow a discussion of assistance to the less-developed 
countries by a recommendation to member governments that they 
increase the length of the credits extended to the less-developed 
countries. In such cases, the member governments would not be legally 
bound by the recommendations, but they would endeavor to carry out 
the recommendations. 

Under Article 5(c) the Organization may enter into agreements 
with members, non-members or international organizations. One such 
type of agreement is referred to in Supplementary Protocol No. 2, 
namely, an agreement by the Organization with Canada or a non- 
member government regarding the legal capacity and privileges and 
immunities of the Organization on the territory of Canada or such 
non-member government. Also the Organization might enter into an 
agreement with another international organization, such as the Inter- 
national Monetary Fund, for participation of representatives of the 
IMF as observers in certain committees of the OECD. 

The question was raised in the hearings before the Committee 
whether the statement of the aims of the Organization in Article 1 and 
the agreement in elaboration of such aims in Article 2 could be con- 
strued, assuming Senate ratification, to confer power upon the Ex- 


7 Report of the Senate Committee on Foreign Relations on Exec. E, 87th Cong., 1st 
Sess. 18-20. 
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ecutive branch of the United States Government acting through its 
representative on the Council of the Organization, to bind the United 
States by participating in a decision of the Organization within the 
fields described in Articles 1 and 2 which define the substantive scope 
of the Organization. As stated in the letter of January 16, 1961, of 
the Secretary of State to the President, which the President enclosed 
with his message to the Senate of January 17, 1961, and as reiterated 
by Government spokesmen at the hearings, it is not considered that 
by the convention the Executive will have any additional powers in 
substantive matters than now exist in the Executive. In short, Articles 
1 and 2 set forth the general agreement between the member nations 
and limit the proper scope of activities of the Organization; these 
articles are void of any grant of power to the Executive, and the 
power, in any particular case, of the United States Executive to bind 
the United States must be sought and found in an independent source 
outside the convention. 

With this as background, consideration may now be given to Article 
6, paragraph 3. This important paragraph states that no decision 
shall be binding on a member until it has complied with the require- 
ments of its own constitutional procedures. 

Thus, if a decision were proposed to the Council for the establish- 
ment of a committee of representatives of member governments to 
study the promotion of tourism, the Executive branch would consider 
it had power to agree to such a decision. Similarly, if a decision were 
proposed to the Council for the establishment of a fund for the period 
of a year, contributed to by all members, to encourage tourism in 
member countries, the United States Executive would consider it had 
power to agree to such a decision, if the United States Congress had 
authorized and appropriated funds for the promotion of tourism to 
the United States. If no such Congressional authorization and ap- 
propriation existed, the Executive branch through its representative 
would either veto the decision, or abstain (thus permitting the decision 
to become binding as to other member countries) or approve, subject 
to compliance with United States constitutional procedures. In this 
last event, appropriate United States Congressional action would have 
to be taken before the decision could be binding on the United States. 
Similarly, a decision might be proposed to the Council involving an 
international agreement of a type which would require Senate advice 
and consent under United States treaty procedure. In this case, again, 
the United States representative could veto, abstain, or approve sub- 
ject to compliance with United States constitutional procedures. In 
this last event, Senate advice and consent would need to be given be- 
fore the decision could be binding on the United States. In conclusion, 
it is our view that paragraph 3 of Article 6 allows for full compliance 
with United States constitutional procedures and the division of func- 
tions between the Executive and the Congress. 

It may be noted that it is expected that most of the decisions taken 
by the OECD Council which will be binding on member governments 
will not pertain to substantive matters but will pertain to administra- 
tive matters, such as the establishment of committees and working 
parties. For example, the OECD Council will have to take decisions 
to establish the appropriate subsidiary bodies of the OECD. Council 
decisions will also be taken concerning the terms of reference of these 
committees. Later Council decisions will be taken covering the 
activities of these committees. 


or 
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RECOGNITION OF STATES 


Recognition of new states by the United States has become a simultaneous 
formality with the entity’s attainment of independence from a status 
of trust territory or dependency of a métropole—relation of establish- 
ment of independence and membership in the United Nations to recog- 
nition of new states 


The tabulation on the following page sets forth for those parts of the 
world which have become independent since the establishment of the United 
Nations the dates of their attaining independence, the dates of their ad- 
mission to membership in the United Nations, and the dates on which the 
United States recognized the new states. It appears that new states come 
into being under the scrutiny and influence of the Trusteeship Council of 
the United Nations acting with respect to trust territories; or under 
pressure of the Committee on Information upon the administering métro- 
poles of what in 1945 were described as non-self-governing territories in 
Chapter XI of the Charter. Most of the new states that have exercised 
‘‘self-determination’’ were such territories, and in consequence recognition 
of their independence by individual states has become almost automatic, 
with political option slight and legal forms incidental. 

A general pattern of preparing for independence has evolved since 1945 
that virtually inhibits anything but acceleration of the attainment of po- 
litical autonomy. A certain precision has grown up in the advancement 
of territories toward independence that makes recognition of the new state 
only a cordial cognitive act. The Mandates which became trust terri- 
tories have been carefully developed until the Trusteeship Council has 
recommended independence and the General Assembly has fixed its date 
well ahead, with the certainty that admission to membership in the United 
Nations will follow. Most of the other new states emerge from dependency 
on France or the United Kingdom, both of which have been exercising a 
policy of preparing entities for independence, optionally retaining member- 
ship in the French Community or the British Commonwealth and with im- 
mediate membership in the United Nations. Obviously, recognizing such 
a state is convenient and simply cognitive. 

Recognition of a new state expresses an intention by an old state to take 
cognizance of its existence with a view to establishing relations with it.° 
It is a political act with legal consequences; Secretary of State Seward in 
April, 1861, wrote that ‘‘to recognize the independence of a new state, 
and so favor, possibly determine, its admission into the family of nations, 


8The former trust territories which have become states are Cameroun (French), 
Libya, Somalia and Togo (French). Togo under British administration became part 
of Ghana. The British trust territory of Cameroons by plebiscite has joined Nigeria 
and Cameroun. 

® Art. 3 of the inter-American Convention on Rights and Duties of States (U. 8. Treaty 
Series, No. 881; 4 Trenwith 4807), signed Dec. 26, 1933, states: ‘‘The political existence 
of the State is independent of recognition by the other States.’’ 
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NEW STATES SINCE 1945 
Name Former Status Independence U.N.Member U. 8. 
Date Recognition 

Burma, Rep. British Jan. 4, 1948 April 19,1948 Sept. 19, 1947 

Cambodia, Kingdom French Nov. 8, 1949 Dec. 14,1955 Feb. 7, 1950 

Cameroun, Rep. French trust Jan. 1, 1960 Sept. 20,1960 Jan. 1, 1960 
1Central African French Aug. 13,1960 Sept.20,1960 Aug. 13, 1960 

Rep. 
2Ceylon, Rep. British Feb. 4, 1948 Dee. 14,1955 Apr. 8, 1948 
1Chad, Rep. French Aug. 11,1960 Sept.20,1960 Aug. 11, 1960 

Congo, Rep. Belgian June 30,1960 Sept.20,1960 June 30, 1960 
1Congo, Rep. French Aug. 15,1960 Sept.20,1960 Aug. 15, 1960 
2Cyprus, Rep. British Aug. 16,1960 Sept.20,1960 Aug. 1, 1960 
8Dahomey, Rep. French Aug. 1, 1960 Sept. 20,1960 Aug. 16, 1960 
1Gabon, Rep. French Aug. 17,1960 Sept.20,1960 Aug. 17, 1960 
2Ghana, Rep. British March 6,1957 March 8,1957 March 6, 1957 

Guinea, Rep. French Oct. 2, 1958 Dec. 12,1958 Nov. 1, 1958 
2India, Rep. British Aug. 15,1947 Oct.24,1945 Dec. 18, 1942 

Indonesia, Rep. Netherlands Dec. 27,1949 Sept. 28,1950 Dec. 28, 1949 

Israel, Rep. British mandate May 15,1948 May11,1949 May15, 1948 
8Ivory Coast, Rep. French Aug.7,1960 Sept.20,1960 Aug. 7, 1960 

Jordan, Kingdom British mandate June 17,1946 Dec.14,1955 Feb. 28, 1949 

Korea, Rep. Surrendered Aug. 15, 1948 Sept. 11, 1948 

by Japan 

Laos, Kingdom French May 19,1949 Dec.14,1955 Feb. 7, 1950 

Libya, Kingdom British trust Dee. 14,1951 Dec.14,1955 Feb. 7, 1952 

Malagasy Rep. French June 26,1960 Sept. 20,1960 June 26, 1960 
2Malaya Federation British Aug. 31,1957 Sept.17,1957 Aug. 31, 1957 
4Mali Rep. French June 20,1960 Sept. 28,1960 Sept. 24, 1960 

Mauritania, Islamic French Nov. 28, 1960 Nov. 28, 1960 

Rep. 

Moroceo, Kingdom French March 2,1956 Nov.12,1956 July 21, 1956 
5Nepal, Kingdom Dec. 21,1923 Dec.14,1955 April 25, 1947 
8Niger, Rep. French Aug. 3,1960  Sept.20,1960 Aug. 5, 1960 
2Nigeria, Rep. British Oct. 1, 1960 Oct. 7, 1960 Oct. 1, 1960 
2Pakistan, Rep. British Aug. 15,1947 <Aug.30,1947 Aug. 15, 1947 

Philippines, Rep. United States July 4, 1946 Oct. 24,1945 July 4, 1946 
4Senegal, Rep. French June 20,1960 Sept. 28,1960 June 20, 1960 

Sierra Leone, Rep. British April 27, 1961 April 27, 1961 

Somalia, Rep. Italian trust July 1, 1960 Sept. 20,1960 -July 1, 1960 
6Somaliland British June 26, 1960 

Sudan, Rep. British-Egyptian Jan. 1, 1956 Nov. 12,1956 Jan. 2, 1956 

condominium 

Togo, Rep. French trust April 27,1960 Sept.20,1960 April 27, 1960 

Tunisia, Rep. French March 20, 1956 Nov.12,1956 March 22, 1956 
8Upper Volta, Rep. French Aug. 5,1960 Sept.20,1960 Aug. 5, 1960 

Viet-Nam, Rep. French June 13, 1949 Feb. 7, 1950 

1 Constitute Union of Central African Republics under charter of May 17, 1960. 

2 Member of the British Commonwealth. 

8 Constitute Council of the Entente, organized May 29, 1959. 

4Soudan and Senegal on Jan. 1, 1959, agreed to join under the name of the Mali 
Federation. An agreement between France and Senegal and Soudan dated April 4, 
1960, in foree June 20, established the independence of the Federation, which adhered 


to the Community. On Aug. 20 Soudan withdrew from the Federation, which was dis- 
solved. France failed to reconcile them, but sponsored them separately for membership 
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is the highest possible exercise of sovereign power.’’*®° Even in these days, 
when the integration of world relations is rapid, recognition of states inter 
se is incompletely exercised. The recognized status of a new state is in 
practice determined by the dominant and most active states, while the 
smaller and less active states may not for years develop relations with each 
other. The positive action of a relatively few dominant or active states 
customarily is sufficient to establish a new state as a recognized entity, and 
the subsequent extension of recognition by other states becomes a routine 
use of one of the modes of establishing relations, with little effect on the 
recognized state’s standing in the international community. 

Recognition is manifested by some act intending to take cognizance of the 
new state. Explicit and direct recognition is expressed by messages be- 
tween, or on behalf of, heads of state, by letters of credence of diplomatic 
officers (from chargé d’affaires to ambassador), by conclusion of a bilateral 
treaty under full powers, or by obtaining of an exequatur for a consul 
general or consul.’ Recognition of a new state is absolute, irrevocable 
and unconditional, though special conditions may exist by agreement be- 
tween the newly independent state and the state from which it obtains 
independence. 

In view of the several explicit or implicit forms which recognition may 
take, and considering that it is essentially a political act, which should be 
compatible with legal requirements, it is perhaps presumptuous and hazard- 
ous to give specific dates for each exercise of recognition. The need for a 
precise date of recognition of a new state is no more likely to be of practical 
value than the specific date of effectiveness of a treaty, which is now gen- 
erally stated in the final articles. The principle adopted here is that recog- 
nition dates from the direct or indirect act of the President in establishing 
relations with the highest authority in the new (or nascent) state; any 
such act that is inconclusive by itself becomes conclusive if followed by 


101 Moore, Digest of International Law 105. See generally 1 Moore 72-119; 1 
Hackworth 161-222. Treatises for the most part deal with theory more than with 
practice. 

11 States accrediting diplomatic missions to other governments are listed in the 
Statesman’s Year-Book. Nepal, coming out of isolation in only a matter of a decade, 
in 1960 received 27 diplomatic missions, of which 22 were also accredited to other states. 
Nepal has three and may later have six missions abroad. New York Times, Sept. 21, 
1960, p. 15. At the same time the United States had 102 diplomatic missions. 

12 Practice of the United States is summarized in ‘‘ American Policy on Establishment 
of Relations with Foreign Countries,’’ Division of Historical Policy Research, Research 
Project No. 15 (1947). 


in the United Nations. Senegal chose to remain in the Community. Soudan chose to 
call itself Mali and not to remain in the Community. 

5 Nepal, an Asiatic kingdom lying back of India, entered the stream of modern 
international relations with the recognition of its independence by the United Kingdom 
in the Treaty of Friendship of Dec. 21, 1923 (14 Aitchison, A Collection of Treaties, 
Engagements and Sanads relating to India and Neighbouring Countries 75). Ministers 
were exchanged only in 1934 and it was after the second World War that Nepal really 
participated in international relations. 6 Immediately joined Somalia. 


| 


706 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


acts conclusive in themselves,** which continuity would manifest continuing 
intention. For the sake of simplicity the date of a diplomatic commission 
has been used here, though it is only one step in accreditation, being pre- 
ceded by agrément and confirmation by the Senate,'* and followed by taking 
the oath and presentation of credentials at the post. Recent recognitions 
have been accorded to entities advancing to independence by agreements 
which state when the transfer of sovereignty shall take place. Conse- 
quently, recognition has been cognitive of the new state and politically 
declaratory on the part of the United States. The Acting Secretary of 
State on April 27, 1960, wrote to the President: 


The Department will take steps to satisfy itself that the new Congo 
Government, when formed, will observe its international obligations 
so that we will be in a position to extend recognition to that govern- 
ment by an exchange of Ambassadors. A recommendation for the 
appointment of an Ambassador will be submitted for your approval 
in the near future.*® 


On June 30, 1960, when the Congo became independent of Belgium, the 
consulate general at Léopoldville was elevated to an embassy and Consul 
General John D. Tomlinson was designated chargé d’affaires pending the 
arrival of Clare H. Timberlake, who was not commissioned as Ambassador 
to the Republic of the Congo until July 5, and did not present his ere- 
dentials until July 25. 

Recognition by the United States of the states which have become inde- 
pendent since the United Nations came into being is characterized by 
instantaneous, sometimes even anticipatory, response to the fact of inde- 
pendence. Since 1945 no attainment of independence and eligibility for 
recognition has been sudden and all but eight of the states ‘* listed in the 
table above came into independence under the influence of the Charter. 
Six of them were graduated mandate or trust territories, and in 1946 the 
others were subject to reports on their economic, social and educational 
conditions under the Declaration regarding Non-Self-Governing Territories 
(Chapter XI) of the Charter. As a consequence, their evolution was well 
known, their advance under international observation,” and the target 
dates of their independence scheduled far ahead. In an‘ international 


18 Special Representative of the President John J. Muccio immediately negotiated 
agreements with the Republic of Korea, and, after the United Nations took note of the 
republic’s status, was appointed ambassador. On the other hand, Indonesia’s assertion 
of independence in 1945 was followed by contests over form of government, hostilities 
with The Netherlands, long consideration of the question by the United Nations; the 
Round Table settlement in 1949 is therefore regarded as determining the date. 

14 The date of a recess appointment, subsequently confirmed, is also used. 

15 Ability to observe international obligations seems to have been very sketchily 
satisfied. 

16 Burma, Ceylon, India, Nepal, Pakistan, Philippines and Sudan. Korean inde- 
pendence was the subject of General Assembly resolutions for two years as a political 
dispute. 

17 The functioning of the Trusteeship Council, the persistent curiosity of the Committee 
on Information from Non-Self-Governing Territories, and the general cultivation of 
anti-colonialism have served to keep world opinion sensitive in this matter. 


mal 


1961] UNITED STATES PRACTICE 707 


atmosphere conducive to independence, granting independence became al- 
most an industry of the métropoles, and recognition of the result politically 
automatic. The various ways in which the United States has accorded 
recognition of the new states are summarized. 

The United States was intimately related to the independence of two 
states. The Philippine Independence Act, March 24, 1934,'* made the 
‘overseas territory’’ into a self-governing commonwealth which was to be 
independent July 4, 1946. In the interval it acquired international status 
as a belligerent, and an original Member of the United Nations. A procla- 
mation on the independence date by the President ** recognized ‘‘the inde- 
pendence of the Philippines as a separate and self-governing nation,’’ and 
withdrew and surrendered ‘‘all rights of possession, supervision, jurisdic- 
tion, control or sovereignty’’ over it. A provisional agreement and a treaty 
of general relations were signed at Manila on July 4° by a United States 
ambassador whose credentials were dated June 21. 

The United States withdrew its Legation from Korea on November 24, 
1905, following the conclusion of the convention ‘‘to strengthen the prin- 
ciples of solidarity’’ between Japan and Korea." The Japanese surrender 
of September 2, 1945, accepted the Potsdam Declaration which confirmed 
the Cairo decision of December 1, 1943, that ‘‘in due course Korea shall 
become free and independent.’’** United States forces occupied Korea 
below, and Soviet forces above, the 38th Parallel. The foreign ministers 
of the Soviet Union, United Kingdom and United States at Moscow in 
December, 1945, looking to the ‘‘re-establishment of Korea as an inde- 
pendent state’’ and setting up a ‘‘provisional Korean democratic govern- 
ment,’’ nominated the occupying governments to consult with ‘‘Korean 
democratic parties and social organizations’’ for that purpose and contem- 
plated a five-year trusteeship of the three states and China to supervise 
it. This plan failed and the question of a Korean election was submitted 
to the United Nations. General Assembly Resolution 112(II), November 
14, 1947, provided for a Temporary Commission to organize elections, to 
which the Soviet authorities did not give access to North Korea. In South 
Korea a national assembly, elected May 10, 1948, drew up a constitution 
on July 12 for the Republic of Korea under which a government was 
organized. Formation of that government was notified on August 9 to the 
Commission as General Assembly Resolution 112(III) B3 prescribed, and 
at the same time first steps for withdrawal of the occupying troops were 
taken. The General Assembly by Resolution 195(III), December 12, 1948, 


Declares that there has been established a lawful government (the 
Government of the Republic of Korea) having effective control and 


1848 Stat. 456. 19 60 Stat. 1352. 

2060 Stat. 1800; T.I.A.S., No. 1539; 6 U.N. Treaty Series 335 and 61 Stat. 1174; 
TLAS., No. 1568; 7 U.N. Treaty Series 3. 

211 A.J.L.L. Supp. 221 (1907); 98 British and Foreign State Papers 1139. 

22 The facts are drawn from The Record on Korean Unification, 1943-1960; Narrative 
Summary with Principal Documents (Dept. of State Pub. 7084); Korea, 1945 to 1948 
(Pub. 3305) ; and Background Information on Korea, H. Doe. 2495, 81st Cong., 2d Sess., 
from the Committee on Foreign Affairs. 
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jurisdiction over that part of Korea where the Temporary Commis- 
sion was able to observe and consult and in which the greater majority 
of the people of all Korea reside; that this government is based on 
elections which were a valid expression of the free will of the electorate 
of that part of Korea and which were observed by the Temporary 
Commission ; and that this is the only such government in Korea. 


The General Assembly recommended withdrawal of occupation forces ‘‘as 
early as practicable’’ and set up a Commission of seven member states to 
continue ‘‘good offices to bring about the unification of Korea’’ and gener- 
ally to assist the Republic. The General Assembly recommended that 
states take its declaration of a lawful government in Korea into considera- 
tion ‘‘in establishing their relations’’ with Korea. This position of the 
United Nations constituted the multilateral or collective groundwork for 
recognition of the Republic of Korea by individual states. China and the 
Philippines had made that gesture in August, 1948, when the United 
States had taken its first steps.2* Basing its action on the resolution of 
December 12, 1948, the United States formally recognized the Republic of 
Korea on January 1, 1949, followed in the course of a year by 27 other 
states.** 

By the accepted standard that recognition of a new state consists of 
intentional action, explicit or implicit, which creates rights and obligations 
between the parties that are legally enforceable, recognition of the Re- 
public of Korea by the United States antedated January 1, 1949.7° Notes 
exchanged between the President of the Republic and the United States 
Commanding General August 9/11, 1948, provided for the termination 
of the Military Government on August 15, date of the formal inauguration 
of the Korean Government; the transfer arrangements were specified in 
their agreement of August 24.2° Prior to that, President Truman desig- 
nated John J. Muccio on July 28 (taking the oath August 6) as his special 
representative with rank of ambassador to negotiate, in consultation with 
the United Nations Commission, the program for transfer of functions and 
withdrawal of occupation forces set forth in the General Assembly Resolu- 
tion 112(II) B4. The unconfirmed Ambassador concluded with the Gov- 
ernment of Korea on September 11, 1948, an agreement on initial financial 
and property settlement.?7 Congress on June 28, 1948,?* authorized aid to 
the Republic which resulted in an agreement on economic assistance signed 
at Seoul December 10, 1948,”° that in many respects was a preliminary 
treaty of commerce. The statement issued by the United States on August 
12, 1948, announcing appointment of the special representative of the 


28 The texts are in Korea, 1945 to 1948, pp. 100-103. 

24 Background Information on Korea 16-17 (H. Doc. 2495, 81st Cong., 2d Sess.). 

25 The facts put together here are taken partly from published documents as cited 
and from Department of State records. 

26 T.I.A.8., No. 1918; 62 Stat. 3817; 79 U.N. Treaty Series 57. 

27 T.I.A.S., No. 1851, 62 Stat. 3422; 89 U.N. Treaty Series 155. 

28 Public Law 793, 80th Cong.; 62 Stat. 1054. The agreement of Dec. 10, 1948, is 
T.LA.S., No. 1908; 62 Stat. 3780; 55 U.N. Treaty Series 157. 

29 T.LA.S., No. 1908; 62 Stat. 3780; 55 U.N. Treaty Series 157. 
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President recorded its view that the government mentioned by the United 
Nations Temporary Commission ‘‘is entitled to be regarded as the Govern- 
ment of Korea envisaged by the General Assembly.’’ The United States, 
‘fas occupying power,’’ sent him to negotiate pending consideration of the 
Commission’s report by the General Assembly. That was at least pro- 
visional recognition in anticipation of United Nations confirmation of its 
view of the facts. This conclusion is confirmed by the fact that ‘‘full 
recognition of the Government of the Republic of Korea’’ was extended 
January 1, 1949, ‘‘in the light of the action taken by the General Assembly, 
taking into account the facts set forth in the statement’’ of August 12, 
1948. Special Representative Muccio was commissioned as Ambassador 
to Korea on April 7, 1949, and the complete withdrawal of occupation 
forces was announced on the following June 8. Signing of the agreement 
on September 11, 1948, is here accepted as the act of recognition. 

Simultaneous recognition of two states—Trans-Jordan and Israel—by 
the United States resulted from the creation of the Mandate of July 24, 
1922, to the United Kingdom for Palestine, which formerly was part of the 
Turkish vilayet of Syria. The mandate administratively created Siamese 
twins, the Arab territory east of the Jordan being administered under 
Article 25 separately from the territory west of the Jordan, in which the 
‘Jewish national home’’ was to exist without prejudice to the rights and 
position of the Arab population. In a convention with the United King- 
dom of December 3, 1924,°° the United States accepted the terms of the 
mandate as the framework of its rights and interests in Palestine. As an 
‘*A’’ mandate, Palestine by Article 22 of the Covenant was ‘‘ provisionally 
recognized’’ as independent subject to supervision. The United Kingdom, 
in an agreement of February 20, 1928,** recognized the independence 
of Trans-Jordan under administration. Effect was given to this intention 
which was noted in Resolution 9(I) of the General Assembly of the United 
Nations, February 9, 1946,°* and by a treaty of alliance March 22, 1946,** 
in effect June 17, by which His Britannic Majesty ‘‘recognizes Trans-Jordan 
as a fully independent state.’’ With respect to this treaty the Secretary 
of State, in a letter of April 23, 1946, stated : 


The Department has found nothing which would justify it in taking 
the position that the recent steps . . . violate any treaties between 
Great Britain and the United States or deprive the United States of 
any rights or interests which the United States may have with respect 
to Trans-Jordan. The Department considers, however, that it would 
be premature to take any decision at the present time with respect to 
the question of its recognition of Trans-Jordan as an independent 
state.** 


304 Trenwith 4227; the convention repeats the mandate. 

$1 League of Nations Official Journal, 1928, pp. 1449, 1451, 1574. 

82 Resolution 9(I), which provided for the translation of League of Nations mandates 
into trust agreements under the United Nations. The new status of Trans-Jordan, 
inter alia, was noted in the League of Nations Assembly Resolution of April 18, 1946. 

886 U.N. Treaty Series 143; superseded by treaty of March 15, 1948, 77 U.N. Treaty 
Series 77. 8414 Dept. of State Bulletin 765 (1946). 
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That position was probably taken because the Palestine Mandate was 
still on the books. In western Palestine, assigned as the ‘‘Jewish national 
home,’’ there had long been friction on account of the influx of Jews 
which the Mandatory was unable to control and which crowded the 
indigenous Arabs. The United Kingdom put the matter before the Gen- 
eral Assembly of the United Nations, which on November 29, 1947, adopted 
the Plan of Partition with Economie Union,** which also provided for 
setting up Jerusalem as an international city and for the termination of the 
Mandate, finally fixed for May 15, 1948. Hostilities ensued between the 
Jews under direction of the Zionist Organization (for many years the 
designated ‘‘ Jewish Agency’’ of the Mandate) and the members of the 
Arab League, of which Trans-Jordan was a part. The Zionist Organiza- 
tion elected a Provisional Council of the State, from which 13 members were 
designated as the National Administration to evolve as the provisional 
government.**® 

On May 14, 1948, the agent of that body notified the President of the 


United States that 


the state of Israel has been proclaimed as an independent republic 
within frontiers approved by the General Assembly of the United 
Nations in its resolution of November 29, 1947, [sic] ** and that a 
provisional government has been charged to assume the rights and 
duties of government. . . . The Act of Independence will become ef- 
fective at one minute after six o’clock on the evening of 14 May, 1948, 
Washington time. 


At 6:11 p.m., May 14 (12:11 a.m., Tel Aviv time) the President sent the 
following reply, released from the White House verbatim for the press: 


This Government has been informed that a Jewish state has been 
proclaimed in Palestine, and recognition has been requested by the 
provisional government thereof. 

The United States recognizes the provisional government as the de 
facto authority of the new State of Israel.** 


President Truman approved a Department of State memorandum dated 
August 30, 1948,°° in which it was suggested that de jure recognition 
should be given to an elected Israeli Government, and the President stated 
on October 24, 1948, that de jure recognition would be promptly given to 
a permanent Israeli Government when it should be elected. The technical 
status of recognition at that time was explained by the United States 
representative on the Security Council (Jessup) on December 17, 1948: 


85 Resolution 181 (III), U.N. General Assembly, Official Records, Doc. A/519. 

36 Israel Digest, Nov. 11, 1960, p. 8; Participation in the United Nations, 1948, pp. 39- 
56 (Dept. of State Pub. 3437; H. Doc. 178, 81st Cong., 1st Sess.). 

37 The armistices left half again as much territory in Israel’s control as was stipulated 
in the Plan of Partition. 

8818 Dept. of State Bulletin 673 (1948); the time of sending is taken from the 
official copy. The message was sent and received after the proclamation of independence, 
not before it, as has been thought. 

89 File 890.01, from which later documents are quoted. 
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So far as recognition of the State is concerned .. . the recognition 
accorded by the United States Government to the State of Israel was 
immediate and full recognition. There was no qualification. It was 
not conditional ; it was not de facto recognition ; it was full recognition 
of the State. So far as the Provisional Government of Israel is con- 
cerned, the United States did extend de facto recognition to that 
Provisional Government of Israel.*® 

Simultaneous de jure recognition of Israel and Trans-Jordan was sug- 
gested in a memorandum of the Department of State dated January 27, 
1949, which was approved by the President. The memorandum said that 
this recognition should follow after the Israeli elections, referring to those 
of October 24, 1948, and January 25, 1949. Full recognition accorded 
to Trans-Jordan and Israel in the future would entail elevation of the 
special representative at Tel Aviv (James G. McDonald) to ambassador 
and the appointment of the liaison officer at Amman (Wells Stabler) as 
chargé d’affaires. 

The White House on January 31, 1949, 4 p.m., released the texts of the 
messages by which the President extended simultaneous recognition to 
Trans-Jordan and Israel, and at 5 p.m. telegraphed this release to Tel 
Aviv and Amman. The messages were of the same substance, that to 
Amman reading: 


For some time informal and friendly relations have existed between 
the United States Government and the Government of the Kingdom of 
Trans-Jordan. Consistently with its feeling of friendship for Trans- 
Jordan, the United States Government has supported that country for 
membership in the United Nations.** Today the United States Gov- 
ernment has extended de jure recognition to the Government of Trans- 
Jordan. 


The message to the special representative at Tel Aviv noted that the 
elections for a permanent government had taken place in Israel on January 
25, 1949, and then said: ‘‘The United States Government is therefore 
pleased to extend de jure recognition to the Government of Israel as of 
January 31.’’ Mr. McDonald was commissioned ambassador March 18, 
1949. Israel was admitted to membership in the United Nations May 
11, 1949. 

Night broadcasts of the White House release had reached Amman before 
the liaison officer could convey the message to the King on February 1. 
Mr. Stabler asked and received agrément to the appointment of a chargé 
d’affaires, and was so commissioned February 28, 1949. The Kingdom of 
Jordan signed an armistice with Israel April 3, 1949. 

Recognition by the United States of India and Pakistan was really 
superfluous and in fact was informally accorded. The Empire of India 
under the paramountcy of the United Kingdom acquired international 
status as a Member of the League of Nations, January 10, 1920. India’s 


40 U.N. Security Council, 3rd Year, Dept. of State Official Records, No. 130, p. 12. 

41 The application of Trans-Jordan was considered by the Security Council in August, 
1947, and was pending thereafter until its admission as the Hashemite Kingdom of 
Jordan on Dec. 14, 1955. 
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participation in the second World War was important and President 
Roosevelt accredited a commissioner with rank of minister to the Govern- 
ment of India on July 24, 1941, with reciprocal representation in Wash- 
ington. The minister was designated personal representative of the Presi- 
dent March 20, 1942, and on December 18 a senior Foreign Service Officer 
with rank of ambassador was assigned to India, partly with the intention 
of forwarding the country’s independence. That gesture was premature 
and when Ambassador William Phillips relinquished the post it was filled 
again by a commissioner on February 28, 1945. The change of govern- 
ment in the United Kingdom in July, 1945, brought in a régime favorable 
to Indian independence, which was reflected in making the incumbent 
chargé d’affaires ad interim on December 17, 1946. An ambassador was 
accredited to the Governor General on April 10, 1947, well in advance of 
the scheduled establishment of independence on August 15, when Pakistan 
was also created out of the subcontinent.*? For years before that, India 
was treated as a state, signed a lend-lease agreement November 11, 1941, 
and was a signatory of the Declaration by United Nations in 1942 with 
consequent full participation in the making of the Charter and original 
membership in the United Nations. The telegram of the President to the 
Governor General, Prime Minister and people, when independence was 
effective on August 15, 1947, extended the best wishes of the United States 
and said: 


We welcome India’s new and enhanced status in the world community 
of sovereign independent nations, assure the new Dominion of our 
continued friendship and good will, and reaffirm our confidence that 
India . . . will take its place at the forefront of the nations of the 
world in the struggle to fashion a world society founded in mutual 
trust and respect.* 


Pakistan did not exist until it was cut out of Indian territory by the 
act of independence of August 15, 1947. All the Indian qualifications for 
statehood were shared by it, but its rights and obligations under all inter- 
national agreements to which India was a party were to be apportioned be- 
tween them, except that Pakistan was to apply for membership in such 
international organizations as it chose to join.** The telegram of the 


42 Diplomatic representation between the United States and India was reciprocally 
complete months before independence on Aug. 15, 1947. The Agent General of India 
in the British Embassy at Washington, an official dating from July, 1941, was made a 
chargé d’affaires in November, 1946, and was accredited as ambassador in February 
1947, six months in advance of independence. The United States followed with appoint- 
ment of a chargé d’affaires vice the commissioner, in December, 1946, and of an 
ambassador in April, 1947. 

43 Decade of American Foreign Policy, 1941-1959, p. 782; 17 Dept. of State Bulletin 
396 (1947). Under the Independence Act (10 & 11 Geo. 6, c. 30), India and Pakistan 
became Dominions of the British Commonwealth of Nations and the Governor General, 
as Viceroy of the British Crown, was head of the state. Ambassador Henry F. Grady 
was not re-accredited when the Governor General became head of the independent 
Dominion of India as well as Viceroy of the head of the British Commonwealth of 
Nations. 

44 Independence (International Arrangements) Order, 1947; Briggs, The Law of 
Nations 924. 
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President to the Governor General, Prime Minister and people of Pakistan 
hailed ‘‘the emergence among the family of nations of the new Dominion 
of Pakistan,’’ to which the best wishes of the American people were ex- 
tended and the firm friendship and good will of the Government assured. 
The commission of the ambassador to Pakistan was dated September 20, 
1947. 

An agreement between the United Kingdom and Burma signed on Janu- 
ary 27, 1947, opened the way for the setting up of a republic on June 
17, 1947, and a constitution ** was adopted September 24, 1947, the inde- 
pendence day beginning January 4, 1948. On September 19, 1947, Earl L. 
Packer presented his credentials as chargé d’affaires at Rangoon and made 
the following statement: 


The establishment of diplomatic relations and the exchange of diplo- 
matic representatives between the United States and Burma is a mile- 
stone in the development of relations between the two countries, 
signifying American recognition of Burma’s changing political status.“ 

The establishment of formal diplomatic relations was effected by the ap- 
pointment on October 17, 1947, of an ambassador who did not present his 
credentials at Rangoon until March 3, 1948. In the meantime a formal 
note of recognition of the new state was despatched on December 29, 1947, 
for delivery on January 1, 1948, before the day appointed for the transfer 
of sovereignty to Burma by the United Kingdom. 

Land-locked Nepal was inactive as a state while the British Raj was 
predominant in India. As the independence of India approached, it felt 
the need for establishing relations with other states. An agreement with 
the United States relating to friendship and commerce was signed at 
Katmandu April 25, 1947,‘7 and the ambassador to India was commis- 
sioned as minister to Nepal on February 28, 1948. 

Ceylon’s independence as a member of the British Commonwealth took 
place on February 4, 1948, and an ambassador of the United States was 
commissioned April 8, 1948. Since Ceylon succeeded to all obligations, 
responsibilities, reciprocal rights and benefits under British treaties 
formerly applicable to Ceylon, its foreign relations were already outlined 
at its independence. 

Libya’s independence from its status under a United Nations commis- 
sioner was set by the General Assembly of the United Nations, which 
formally declared it as of December 24, 1951, in a resolution of February 
1, 1952. The United States commissioned a minister to the new state 
on February 7, 1952. 

Arrangements for the independence of Indonesia were made with the 
aid of the United Nations Good Offices Committee, expanded into the 


45 Amos J. Peaslee, 1 Constitutions of Nations 279 (2d ed.) This constitution illus- 
trates a customary anticipation of independence, declaring Burma to be ‘‘a sovereign 
independent republic’’ a month before the treaty of Oct. 17, 1947, with the United 
Kingdom recognized that status. The fact was, of course, implicit in the relations 
of the parties, and even the timing of the constitution was mutually understood. 

4617 Dept. of State Bulletin 648 (1947). 
47 T.I.A.S., No. 1585; 61 Stat. 2566; 16 U.N. Treaty Series 97. 
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Commission for Indonesia, in which the United States had a member. 
From July, 1947, to May, 1949, that body was active in bringing the 
Netherlands and the Indonesian elements together for the Round Table 
Conference at The Hague, which worked out the series of documents 
which culminated in the transfer of sovereignty. The representative of 
the United States played an intimate part in the conference, whose results 
were accepted on November 2, 1949, and formally concluded on December 
27.48 The Secretary of State on November 3 summarized the results and 
stated that 


The United States will be gratified to welcome into the community 
of free nations the United Republic of Indonesia and looks forward to 
Indonesia’s membership in the United Nations which the Netherlands 
has undertaken to propose.*® 


The United States commissioned its representative at the Round Table 
Conference as ambassador to Indonesia on December 28, 1949. 
The Department of State on February 7, 1950, in a press release stated: 


The Government of the United States has accorded diplomatic recog- 
nition to the Governments of the State of Viet-Nam, the Kingdom of 
Laos and the Kingdom of Cambodia. 

The President, therefore, has instructed the American consul gen- 
eral at Saigon to inform the heads of Government . . . that we extend 
diplomatic recognition to their Governments and look forward to an 
exchange of diplomatic representatives between the United States and 
these countries.*° 


A minister to the three countries was commissioned on June 29, 1950. 
The phrase ‘‘diplomatic recognition’’—obviously different from de facto, 
de jure or plain recognition—seems to have been a hedge in view of the 
situation in Indochina. The-.action of the United States, which elevated 
the consulate general at Saigon to a legation, was based on the approval 
on February 2, 1950, by the French National Assembly of instruments 
regarding independence concluded March 8, 1949, with Viet-Nam, May 19, 
1949, with Laos, and November 8, 1949, with Cambodia.** These instru- 
ments defined their independence ‘‘as associated states within the French 
Union’’ set up by Article 61 of the French Constitution of 1946. The 
Secretary of State rightly anticipated ‘‘the full implementation of these 
basic agreements and of supplementary accords,’’ and was considering 
steps the United States might take to assure, with other states, that the 
growth of democratic institutions in Indochina would ‘‘not be hindered by 
internal dissension fostered from abroad.’’ Reference was to the hostilities 
then under way against the Communist forces under Ho Chi Minh, particu- 
larly in Viet-Nam as then constituted from former Annam, Cochin China 
and Tongking. ‘‘Diplomatic recognition’’ served to involve the United 
States in the events of Indochina. Those events came to a pause with 


48165 U.N. Treaty Series 78 ff.; Decade of American Foreign Policy, 1941-1949, pp. 
789-804. 4922 Dept. of State Bulletin 753 (1949). 
50 American Foreign Policy, 1950-1955, p. 2364. 
51155 British and Foreign State Papers 158, 405, 472. 
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the Geneva Conference on the Problem of Restoring Peace in Indochina, 
in which Cambodia, Laos, Viet-Nam, the ‘‘People’s Democratic Republic 
of Viet-Nam,’’ France, the People’s Republic of China, the Soviet Union, 
the United Kingdom and the United States participated. The United 
States supplemented the final declaration of July 21, 1954, which covered 
the three armistices, with a unilateral declaration that it would view ‘‘any 
renewal of the aggression . . . with grave concern,”’ reiterating its ‘‘tra- 
ditional position that peoples are entitled to determine their own future 
and that it will not join in any arrangement which would hinder this.’’ ** 
Undiluted recognition was perhaps effected by elevating the legations in 
Cambodia and Viet-Nam to embassies by commission on June 25, 1952, 
and in Laos July 27, 1955. Economic co-operation agreements were con- 
cluded by the United States with Viet-Nam on September 7, with Cambodia 
on September 8 and with Laos on September 9, 1951." 

The Anglo-Egyptian condominium in the Sudan was formally ended by 
their agreement to a declaration of the Sudanese Parliament on December 
19, 1955, that the Sudan would become a fully sovereign republic on Janu- 
ary 1, 1956. On that date the United States had a liaison officer at 
Khartoum who, on January 2, under instructions, sent to the President 
of the Supreme Commission the congratulations of the United States and 
advised him that the United States intended to establish formal diplomatic 
relations at an early date, having ‘‘noted the declaration on December 
19, 1955, by the Parliament of the Sudan proclaiming the Sudan as an 
independent sovereign state, and is pleased to extend its official recog- 
nition.’’** The liaison officer, Arthur E. Beach, was appointed chargé 
d’affaires on February 15, 1956, and an ambassador was commissioned on 
April 12, 1956. 

It was perhaps natural that the United States simply congratulated 
France and Morocco in courtesy notes of March 7, 1956,°° upon the signing 
of their joint declaration and protocol of March 2, 1956,°° in which the 
French Government ‘‘solemnly confirms its recognition of the independence 
of Moroceo’’ and renounced the Protectorate Treaty of March 30, 1912,°" 
which ‘‘is no longer consistent with the requirements of modern life.’’ 
The courtesy notes were not so much recognition of a new state as ac- 
ceptance of a situation which involved considerable readjustment of rela- 
tions. Since Resolution 612 (VII) of December 19, 1952, the General 
Assembly of the United Nations had annually called for the development 
of ‘‘free political institutions’’ in Morocco, and since November, 1955, the 
decision was assumed. Morocco was an international problem before it 
was a French Protectorate, under which various multilateral arrangements 
continued. The United States in 1956 had Moroccan ‘‘protégés’’ under 


52 American Foreign Policy, 1950-1955, p. 787; armistices, pp. 750-785. 

582 U. S. Treaties 2205, 2152, 2177; T.I.A.8., Nos. 2346, 2343, 2344; 174 U.N. 
Treaty Series 285, 115, 141. 5434 Dept. of State Bulletin 552 (1956). 
55 Ibid. 466. 

561956 American Foreign Policy 708; 51 A.J.I.L. 676 (1957). 
57 106 British and Foreign State Papers 1023. 


716 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


the convention of July 3, 1880;°* was a party to the Act of Algeciras, 
April 7, 1906,°° which dealt with police, customs, bank, revenues and 
public service in Morocco; and participated in the government of the 
International City of Tangier. A Spanish Zone along the Mediterranean 
littoral was separately administered. After the French Protectorate was 
established in 1912 the United States Legation was discontinued, but 
diplomatic agents-consuls general were regularly accredited to the Pro- 
tectorate at Tangier after the International Statute of December 18, 1923, 
was in effect.°° Renunciation of the Protectorate by France left Moroccan 
independence restricted by the international arrangements of the previous 
70 years. Spain renounced its agreement of November 27, 1912, which 
granted it a Moroccan zone along the Mediterranean littoral, by a joint 
declaration and protocol of April 7, 1956,°* and the United States extended 
‘‘congratulations’’ to both Spain and Morocco on the step on April 10, 
the diplomatic agent at Tangier addressing the Sultan. Acceptance of recog- 
nition by France and Spain of Moroccan independence entailed adjustments 
by the United States involving acts of recognition. An ambassador was 
commissioned to Morocco July 21, 1956. Congress repealed laws estab- 
lishing consular jurisdiction on August 1, 1956, and on October 6 the 
ambassador informed Morocco of the relinquishment of the relevant portions 
of the bilateral treaty of 1836, the Convention of 1880 and the Algeciras 
Act of 1906.% The international régime of Tangier was abolished by a 
declaration and protocol signed October 29, 1956. 

Recognition of the state of Tunisia by the United States was expressed 
on March 22, 1956,°° in messages to the French Foreign Office by the 
ambassador and to the Bey of Tunis by the consul general, commending 
them upon ‘‘the signature of the Protocol of Agreement of March 20° 
between the Governments of Tunis and France, and on the recognition 
of Tunisian independence as embodied therein.’’ In those messages homage 
was expressed to the ‘‘realism and magnanimity’’ of the French and the 
‘courage and realism’’ of the Tunisians who had brought about the peace- 
ful negotiation of the agreement. Those comments vouchsafed to both 
parties warrant an explanation of ‘‘self-determination’’ in this case. 
France assumed control of the medieval beylic of Tunis from Turkish 
regency by the treaty of May 12, 1881, supplemented by the convention 


581 Malloy 1220; 22 Stat. 817; U. S. Treaty Series, No. 246. 

592 Malloy 2157; 34 Stat. 2905; U. 8. Treaty Series, No. 456. 

60Graham H. Stuart, The International City of Tangier 201 (2d ed.); includes 
subsequent documents concerning the régime through 1952. 

61 106 British and Foreign State Papers 1025. 

621956 American Foreign Policy 710. 

63 Ibid. 711-712; 34 Dept. of State Bulletin 667 (1956). 

64 Ibid. 715. 

65 T.I.A.S., No. 3680; 7 U. 8. Treaties 3035; 263 U.N. Treaty Series 165. A note 
attached to the text in 1956 American Foreign Policy 716 succinctly summarizes the 
relation of the United States to the Tangier international régime, which is set forth 
at length in Stuart’s volume, cited above. 66 1956 American Foreign Policy 726. 
6751 A.J.1.L. 683 (1957). 
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of June 8, 1883,°° which called the jurisdiction a protectorate. French 
administration and education by 1920 had produced Tunisians who formed 
the Destour (constitution) party which divided in 1934 into passive and 
active sections. Advances toward self-government were made, and in 
1951 the pace seemed too rapid for the Resident General. The General 
Assembly of the United Nations adopted Resolution 611(VII) of December 
17, 1952, calling for ‘‘free institutions’’ in Tunisia. On July 31, 1954, the 
Prime Minister of France recognized ‘‘the self-government of the Tunisian 
State’’ and negotiations culminated in signing a general convention of 
June 3, 1955,°° which abrogated the protectorate article of 1883, and which, 
with five special conventions, set up a Tunisian governmental authority to 
which the recognition of March 20, 1956, was simply a formal ratification. 
The consul general was accredited as chargé d’affaires on June 5 and an 
ambassador commissioned July 27, 1956. 

The 21 states which achieved independence in 1957 and afterward were 
all granted that status by their métropoles, three having been trust terri- 
tories and having been prepared for the step under the auspices of the 
United Nations. The 13 French and the four” British territories were 
politically prepared in the French Union or Community and the Common- 
wealth for their graduation, were recipients of funds for economic develop- 
ment and became independent by agreement. The Belgian Congo became 
independent by agreement, without adequate political training. According 
them recognition became a wholesale transaction, and the United States 
developed a pattern of formal action. Since the métropoles or the General 
Assembly had decreed their independence and sponsored their membership 
in the United Nations, where a Member is a ‘‘state’’ by definition, the 
legal judgment of the United States was not called for and its political 
action could not deny this underwritten self-determination. A repre- 
sentative of the Department of State told a Senate subcommittee: 


When a country achieves independence, the United States has no 
alternative to the establishment of a diplomatic mission there. Coun- 
tries which have just won sovereignty are sensitive to their status and 
would be offended by failure on our part to establish diplomatic 
relations with them. Such failure would be interpreted as a lack of 
interest in the welfare and future of these emerging nations, a mis- 
conception that the United States cannot afford to have created.” 


Such a compliant policy in conjunction with their pending membership in 
the United Nations naturally encouraged casual, even informal, recognition 


68 72 British and Foreign State Papers 247, and 74 ibid, 743. 

69 The six conventions, the other documents and much historical information are in- 
cluded in ‘‘Tunisia Faces the Future’’ (special issue of Le Monde Economique, dis- 
tributed by the Information Service of the Embassy of France in New York). 

70 British Somaliland disappeared in the process of statehood. It came to inde- 
pendence June 26, 1960, and forthwith, by pre-arrangement, joined the Italian trust 
territory which, on July 1, 1960, became the independent Republic of Somalia. 

11 Statement of Lane Dwinell, Assistant Secretary for Administration, U. 8. Senate, 
Committee on Appropriations, Hearings before the Subcommittee, 86th Cong., 2d Sess., 
on H.R. 11666, p. 131. 
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of these new states. Usually also, anticipating the Soviet Union was a 
factor. 

In each of these 21 cases of recognition an ‘‘appointed day’’ for attain- 
ment of independence was fixed well in advance. The consistent policy of 
the United States was to recognize the new states on that day by creating 
an embassy at its capital and delivering a cordial message from the Presi- 
dent to the head of the new state. Before the appointed day the United 
States already had consulates general at the capitals, as was the case in 
the Congo, Ghana, Nigeria and Senegal, or had recently created them, 
as in Cameroun, Cyprus,” Ivory Coast, Malaya and Somalia;™ and this 
procedure is taken for prospective cases of independence, as for Sierra 
Leone, Tanganyika and Uganda."* In the case of the Malagasy Republic 
(Madagascar) a consulate was elevated to an embassy. The incumbent 
officer at the consular post was designated chargé d’affaires ad interim on 
the appointed day when the presentation of his credentials at the cere- 
monies constituted one phase of recognition of the new state. An exception 
occurred in the case of Guinea, which declared its independence outside of 
the French Community on October 2, 1958, as a result of the French 
constitutional referendum; the United States withheld recognition while 
studying that situation until November 1 and did not open an embassy at 
Conakry until February 18, 1959, when credentials were presented. That 
is the general pattern of recognition by diplomatic intercourse; actual 
experience makes the dating much less precise.” 

While the United States believes that, with the exception of Guinea, it 
has ‘‘been and will probably continue to be the first country to be officially 
represented in each of the newly independent African states,’’*® their 
representation in Washington is incomplete and in some cases will probably 
remain so. Accreditation both to the United Nations and the United States 
is likely to be common practice. Several months elapse from the inde- 
pendence of these states until their ambassadors present their credentials 
in Washington, where most of them are as much concerned with aids for 


72 43 Dept. of State Bulletin 388 (1960). 7343 ibid. 118. 

7443 ibid. 546. 

75 From the legal point of view the commitment with the other state to establish 
an embassy would seem to be a form of recognition. The completion of the representa- 
tion which follows is subject to various circumstances. The Department of State regards 
recognition of the Congo (Léopoldville) as effected with the establishment of an 
embassy under a chargé d’affaires on the independence date, June 30, 1960; the 
ambassador was not commissioned until July 7 and did not present his credentials until 
July 25. Ordinarily, an ambassador’s tenure is dated from that of his commission by 
the President, which coincides with his confirmation by the Senate, or the date of 
designation in case of a recess appointment. The general practice of appointing am- 
bassadors, of course, gives them direct access to the head of state, as distinct from 
ministers, whose right of access is limited to the minister for foreign affairs. 

76‘‘ African Nationalism and United States Foreign Policy,’’ address by James K. 
Penfield, Deputy Assistant Secretary of State for African Affairs, Dec. 10, 1960, p. 8 
(Press Release No. 688); also ‘‘The United States and the Continent of Africa,”’ 
address by Joseph C. Satterthwaite, Assistant Secretary of State for African Affairs, 
Oct. 24, 1960, p. 5 (Press Release No. 610). 
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economic and educational development as with the routine tasks of an 
embassy. 

Recognition of this group of states has included a message from the 
President of the United States to the President of the new state.  delega- 
tion, headed by the Vice President and including members of Congress, 
participated in the ceremonies on March 3 to 10, 1957, at the independence 
of Ghana, and the President’s message was then delivered by his deputy.”* 
Similar delegations attended the celebrations of Cameroun, Malagasy, 
Nigeria, Somalia and Togo,”* and delivered messages of the President. 
These messages to the new states differ in content, are warmly couched 
and uniformly assume recognition of the independent state rather than 
explicitly according it." The message sent to President Foulbert Youlou 
of the Republic of the Congo (Brazzaville) on August 15, 1960, its inde- 
pendence day, is typical: 


Dear Mr. President: 


On the occasion of the independence of the Republic of Congo, I ex- 
tend in my own name and on behalf of the United States most cordial 
greetings and felicitations to you and the people of Congo. 
The United States has followed with great interest the progress of the 
Congo towards independence in harmony and friendship with France. 
It is with deep satisfaction that we welcome this historic event. 
I recall with great pleasure and appreciation the thoughtful gift 
which you made to me last year in the name of the Community. This 
tangible token of affection of the Community and of yourself for the 
United States will long be remembered. 
On this historic day, the Government and people of the United States 
look forward to close and friendly relations with the Government and 
people of Congo. 

Sincerely, 

/s/ Dwight D. Eisenhower 


Owing to their relationships, special conditions were made in establishing 
representation as a phase of recognition with eight of the former French 
territories. When the Ivory Coast, Upper Volta, Niger and Dahomey 
acquired their independence between August 1 and 7, 1960, the United 
States chargé d’affaires resident at Abidjan, Ivory Coast, also presented 
his credentials as chargé at the capitals of the other states,®° which had 
organized the Conseil de l’Entente on May 29, 1959. They had a customs 
union, a Solidarity Fund and provision for development plans over a wide 
range of public activities. The United States had anticipated that the 
four states would coalesce as the Entente in becoming independent, which 
accounted for the single diplomatic mission at Abidjan at that time. An 


7736 Dept. of State Bulletin 348 (1957). 

78 Dept. of State Press Releases, 1959, No. 882; 1960, Nos. 193, 359, 378, 554. 

79In addition to referring to special relations with the country, the messages of the 
President mention special political situations. In the case of Cyprus, independent by 
virtue of a complex of agreements (U.K., Parl. Papers, Cmnd. 679 and 1093), the 
felicitations were addressed to ‘‘the members of your Government, and the Cypriot 
people in the Greek, Turkish and other communities of the Republic,’’ 
8043 Dept. of State Bulletin 702 (1960), 
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ambassador to the four was designated by recess appointment on October 
14, 1960. The Secretary of State on October 31, 1960, sent an identic 
letter to the chiefs of the four states in which he said: 


The Government of the United States and I personally have been 
deeply impressed by the regional association developed by the leaders 
of the Conseil de l’Entente. At a time when there seems to be a 
tendency elsewhere to develop into smaller entities, it is encouraging 
to observe the friendly cooperation and community of intent existing 
between —————— [The Republic of the Ivory Coast, The Republic of 
Upper Volta, The Republic of Niger, the Republic of Dahomey] and 


the other three countries. 
The survey team of the International Cooperation Administration 


which recently visited the Entente States has provided considerable 
information on common problems and plans for economic and regional 
development. The Government of the United States is prepared to 
make a significant contribution to the Entente States to help accelerate 
their economic development and strengthen regional cooperation.** 


In December, 1960, a Foreign Service officer of counselor rank opened an 
embassy in Upper Volta, and on February 1, 1961, embassies were similarly 
opened in Dahomey and Niger. 

The four states of former French Equatorial Africa—Central African 
Republic, Congo (Brazzaville), Chad and Gabon—had formed a customs 
union on January 17, 1959, and had been more or less expected to become 
a single entity until they attained their independence separately between 
August 11 and 17, 1960. At that time the United States chargé d’affaires 
at Brazzaville also presented his credentials at the capitals of the Central 
African Republic, Chad and Gabon on their dates of independence. An 
ambassador was given a recess appointment November 9, 1960, to the 
Republic of the Congo, embassies were opened by counselors in January, 
1961, in the Central African Republic and Chad, and in April in Gabon. 


INTERNATIONAL EcoNomMic DEVELOPMENT 


Full participation by the United States in fostering the general policy 
of supplying capital to underdeveloped countries for exploitation of 
their resources and facilities has contributed to the- evolution of 4 
multilateral system of international financial law—functions of the 
National Advisory Council on International Monetary and Financial 


Problems 


There exists a worldwide policy under which capital-generating coun- 
tries make available to economically less developed countries funds for 
exploiting their resources and facilities, both parties acting mutually under 
the terms of multilateral agreements. The financial market provided by 
the intergovernmental agreements, all of which lend only ‘‘when private 
capital is not available on reasonable terms,’’ has steadily been broadened, 
expanded and made more flexible until now it can handle almost any type 
of loan negotiable in the private financial market. The increasing opera- 


81 44 ibid. 19 (1961) ; Press Release, 1960, No. 694. 
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tions of these financial institutions are conducted under the terms of inter- 
governmental agreements which constitute a considerable body of interna- 
tional financial law. 

The rapid development of the system is demonstrated by the fact that 
in 15 months of the 86th Congress, June, 1959, to September, 1960, the 
United States approved participation in five projects which more than 
doubled the capital of international lending institutions and made loans 
available to the ‘‘soft’’ currency sector of the free world.**? The importance 
of the United States in this field can be seen from its percentages of voting 
power in the principal institutions: International Monetary Fund, 25.24; 
International Bank for Reconstruction and Development, 30.34; Interna- 
tional Finance Corporation, 36.44; International Development Association, 
32.03; Inter-American Development Bank, 41.82. Two national agencies, 
the Export-Import Bank of Washington, now in its 26th year, and the De- 
velopment Loan Fund, are engaged in extensive overseas financing opera- 
tions, subject to national rather than international management. 

None of the 40 entities which have become independent states since 1945 
was equipped with a financial and economic system comparable to that 
which operates among the fully developed economies. Their vast need for 
capital employment and investment is unmatched by continued familiarity 
or experience with the methods and principles of finance. The multi- 
lateral agreements providing for lending capital by the developed sector 
of the free world to the less developed sector utilize the methods and 
principles of the former, as do the projects of the developed states them- 
selves. The standards and procedures of the money market have been 
adapted in the multilateral agreements progressively to the capital re- 
quirements of governments and peoples whose economic and political insti- 
tutions are financially and industrially embryonic. The classic conflict 
between lender and borrower becomes more certain as the scope of the 
lending organs is extended to provide public, private and mixed capital 
for creating the infrastructures of modern economies and exploiting the 
resources of young states. The growing body of international financial law 
in multilateral agreements is calculated to cope with that conflict by de- 
termining the balance of interests in the process of development.** 


82 The capital subscriptions to the International Monetary Fund and the International 
Bank for Reconstruction and Development were doubled in 1959, the United States quota 
being authorized by Public Law 86-48, approved June 17, 1959, 73 Stat. 80. Member- 
ship in and subscription to capital were authorized by the Inter-American Development 
Bank Act, Public Law 86-147, approved Aug. 7, 1959, 73 Stat. 299, and by the Inter- 
national Development Association Act, Public Law 86-565, approved June 30, 1960, 74 
Stat. 298. Members of the Organization of American States on Sept. 13, 1960, signed 
the Act of Bogot& to provide for utilizing $500,000,000 authorized by Public Law 
86-735, approved Sept. 8, 1960, 74 Stat. 869. Public Law 87-41, May 27, 1961, made 
the appropriation for the Inter-American Social and Economie Cooperation Program. 

88 The atmosphere of this evolution is set by the U.N. General Assembly. On Dee. 
14, 1960, in Res. 1514(XV), it declared that ‘‘inadequacy of political, economic, social 
or educational preparedness should never serve as a pretext for delaying independence.’’ 
On Dee. 15, 1960, in Res. 1515, 1521, 1522 and 1524(XV), it called for ‘‘the increasing 
provision of public and private capital on acceptable terms . . . through freely negoti- 
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Increase of the projects to make effective this policy of distributing 
capital continues. On March 14, 1961, the President asked Congress to 
appropriate the $500,000,000 authorized by the Act of September 8, 1960, 
for the use outlined in the Act of Bogota of the Organization of American 
States. Of that total it is proposed to put $394,000,000 into a trust fund 
with the Inter-American Development Bank for allocation ‘‘on a loan basis 
with flexible terms, including low interest rates or repayment in local 
eurrency.’’ 

On December 14, 1960, the 18 parties to the Convention for European 
Economic Cooperation, April 16, 1948,8° and Canada and the United States 
signed the superseding Convention on the Organization for Economic Co- 
operation and Development ** which provides for a Development Assistance 
Committee, continuing the Development Assistance Group, which has 
planned to extend aid to less developed countries in the form of ‘‘soft’’ 
loans repayable in local currencies up to 1% of the combined gross national 
product of its 10 members.*’ The evolution of this Organization for Eco- 
nomic Cooperation and Development illustrates what has been going on, 
and the shift of emphasis in international agreements from grants or loans 
of banking quality to those of more and more flexible character. The 
International Monetary Fund and the International Bank for Reconstruc- 
tion and Development, set up by the Bretton Woods Conference in July, 
1944, effective December 27, 1945,°* were designed to bring about stabiliza- 
tion and convertibility of currency and to provide for loans of inter- 


ated multilateral or bilateral arrangements’’; in principle decided to establish a ‘‘ United 
Nations capital development fund’’; advocated increase of the flow of capital and 
assistance ‘‘to reach as soon as possible approximately 1% of the combined national 
incomes of the economically advanced countries’’; and to encourage ‘‘the extension as 
appropriate of long-term loans, grants or credits’’ on specified specially favorable 
terms. 

84The Act of Bogoté (The Bogoté Conference, September, 1960; Report, Senate 
Committee on Foreign Relations, 87th Cong., 1st Sess.) was approved by the Council 
of American States Oct. 11, 1960, before the resolution on ‘‘ Financing of Economic 
Development’’ (loc. cit. 20) was formulated. The President’s message is H. Doc. 105, 
87th Cong. 

85] European Yearbook 231; 2 Peaslee, International Governmental Organizations 
529. 

86 Exec. E, 87th Cong., Ist Sess.; reprinted below, p. 789; Exec. Rep. 1, Background 
Information relating to the Organization for Economic Cooperation and Development, 
Committee on Foreign Relations print. The Senate advised and consented to the con- 
vention March 16, 1961. 

87 The members of the Group are Belgium, Canada, France, Federal Republic of 
Germany, Italy, Japan, Netherlands, Portugal, United Kingdom and United States, 
and the Commission of the European Economic Community, representing additionally 
the other signatories of the conventions of 1948 and 1960: Austria, Denmark, Greece, 
Iceland, Ireland, Luxembourg, Norway, Spain, Sweden, Switzerland and Turkey. See 
communiqué on the fourth meeting, London, March 27-29, 1961, 44 Dept. of State 
Bulletin 553 (1961). 

88 The agreements were approved by the Bretton Woods Agreements Act, approved 
July 31, 1945, 59 Stat. 512. This act establishes the National Advisory Council on 
International Monetary and Financial Problems which guides the operations of these 
and related agencies, advising the President with respect to them; see p. 731 below. 
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governmental character among industrialized states that employed the most 
advanced methods of trade and finance. The devastation and dislocation 
of the second World War left Europe in a state in which its resources 
were diverted simply to repairing damage. At this juncture in 1947 the 
European Recovery Program (Marshall Plan) of the United States *® came 
to the aid of Europe on condition that the recipients would allocate among 
themselves the funds to be advanced by grant or loan. By their convention 
of April 16, 1948,°° they established their Organization for European Eco- 
nomic Cooperation for achieving ‘‘a sound European economy through the 
economic cooperation of its members.’’ When rehabilitation was effected, 
the members continued to co-ordinate their interests and developed a series 
of supplementary activities ** and numerous committees for economic and 
social tasks. 

Replacement by the Organization for Economic Cooperation and De- 
velopment brought Canada and the United States in as full members, pro- 
vides a forum for adjusting the complications of trade arrangements in the 
Atlantic community, for their contribution of capital for worldwide de- 
velopment, and for work with the established Communities in Europe. As 
to trade, the European Economic Community created by the treaty of March 
25, 1957,°? aims to provide free movement of goods, services, capital 
and labor within its boundaries and to maintain an external tariff. The 
European Free Trade Association ** established by convention signed 
January 4, 1960, aims to abolish tariffs between the members, except 
Portugal, by 1970. The Six of the former—Belgium, France, Federal 
Germany, Italy, Luxembourg and The Netherlands—and the Seven of the 
latter—Austria, Denmark, Norway, Portugal, Sweden, Switzerland and 
the United Kingdom—are all members of the Organization, in which the 
United States can work toward bringing the two schemes into agreement 
without discrimination against others. The Development Assistance Group, 
which becomes the Development Assistance Committee of the Organization 
at its expected advent into being on September 30, 1961, with Japan, 
consists of members of the old Organization which in four years, 1956- 
1959, advanced publicly and privately $27.4 billions to the less developed 
countries.°* Their objective is to expand their respective contributions so 
as not to disrupt trade, and to promote sound economic growth in the 


89 Inaugurated by the Economic Cooperation Act of April 3, 1948, 62 Stat. 137. 

902 Peaslee, International Governmental Organizations 529; 1 European Yearbook 
231; 43 A.J.I.L. Supp. 94 (1949). 

%1 Principally the European Payments Union, Sept. 19, 1950, 2 European Yearbook 
363, which was succeeded by the European Monetary Agreement, Aug. 5, 1955, 3 ibid. 
213; the European Productivity Agency, ibid. 205; the European Conference of Trans- 
port Ministers, Statute, Oct. 17, 1953, ibid. 403. 

9251 A.J.I.L. 865 (1957); 4 European Yearbook 415; 298 U.N. Treaty Series 1. 

9812 International Financial News Survey 174 (International Monetary Fund); 370 
U.N. Treaty Series 3. 

%4 The official assistance to the less developed countries by members of the Organiza- 
tion and Japan in the four years was $14.3 billions. It is set forth as a percentage of 
the gross national product in a table in the report on the convention, Exec. Rep. 1, 
87th Cong., 1st Sess., p. 16. 
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recipients by grants and loans on terms that can be lived up to. The 
Organization for Economic Cooperation and Development makes a place in 
its structure for the integrating institutions: A protocol provides that ‘‘the 
Commissions of the European Economic Community and of the European 
Atomic Energy Community as well as the High Authority of the European 
Coal and Steel Community shall take part in the work.’’** The work itself 
will be done by some 20 committees taken over from the Organization for 
European Economie Cooperation. Article 2(e) of the convention commits 
the members of the Organization individually and jointly to contribute to 
the economic development of less developed countries ‘‘in particular, by 
the flow of capital’’ to them. 

The Organization for Economie Cooperation and Development provides 
through its Development Assistance Committee the means of absorbing 
into an extensive system of economic and financial consultation, capable 
of reaching binding decisions, the economic development and flow of long- 
term funds to the ‘‘less developed countries’’ from the industrialized and 
eapital-generating sector of the non-Communist world.** Aid to the less 


% The participation of the three European Communities in the work of the Organiza- 
tion makes it pertinent to remark that the fiscal agent of the Organization for European 
Economie Cooperation and the European Coal and Steel Community has been the Bank 
for International Settlements established by convention, statute and charter signed 
Jan. 20, 1930, 104 L.N. Treaty Series 441, to handle reparation and ‘‘out-payments’’ 
accounts under the Young Plan. It is also fiscal agent of the European Monetary 
Agreement of Aug. 5, 1955, United Kingdom, Mise. No. 20 (1955), Cmd. 9602, 3 Euro- 
pean Yearbook 213, and for its predecessor, the European Payments Union, which re- 
ceived its initial capital of $350,000,000 by grant from the United States. 

In addition to the business that it does, the Bank for International Settlements is im- 
portant because it is virtually the central bank of central banks, in view of the fact that 
the directors represent all European central banks except those of the Soviet Union 
and Spain. It is the forum for concerting official banking operations and policy. The 
United States portion of shares is held by private banks, but the Federal Reserve 
System maintains close relations with it under the wide authority of the Board of 
Governors defined in Title 12, sec. 348 a, U. 8. Code. The annual report of the bank for 
30 years has been the standard analytical and statistical record of the world’s financial 
condition. Per Jacobsson, who wrote that report for many years, says that ‘‘there is 
more cooperation between the monetary authorities than is generally known.’’ 12 Inter- 
national Financial News Survey 578. 

96 The negotiations did not identify the ‘‘less-developed countries,’’ but they may be 
indicated. The budget quotas of the United Nations are fixed on a formula designed 
to determine comparative capacity to pay. Of the 99 members in 1960, 61 were rated 
at less than 1% of 1%, two being Communists. The following 28 were rated at 0.04% 
each: Albania, Bolivia, Cambodia, Cameroun, Central African Republic, Chad, Congo 
(Brazzaville), Congo (Léopoldville), Costa Rica, Cyprus, Dahomey, Gabon, Haiti, Hon- 
duras, Iceland, Jordan, Laos, Liberia, Libya, Mali, Nepal, Nicaragua, Niger, Panama, 
Paraguay, Somalia, Togo, Upper Volta, Yemen. Five were rated at 0.05%: Dominican 
Republic, E] Salvador, Guatemala, Lebanon, Tunisia; and eight at 0.06%: Afghanistan, 
Ecuador, Ethiopia, Ivory Coast, Malagasy, Saudi Arabia, Senegal, Sudan. Ranging 
from 0.07 to 0.32% in order were: Ghana, Burma, Iraq, Ceylon, Peru, Uruguay, Israel, 
Moroceo, Bulgaria (0.16%), Thailand, Viet-Nam, Malaya, Iran, Korea, Greece, Cuba, 
Chile, Colombia, United Arab Republic (0.32%). These 61 are charged with 5.23% 
of the budget. The Organization for Economie Cooperation and Development members, 
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developed countries with respect to providing the infrastructure of their 
economies, their economic development, financial stability, expansion of 
their trade (of which 65% is with Organization members), and capital 
movements for their needs, according to the aims of the Organization, will 
all be studied and acted upon as parts of the ‘‘world economy’’ on which 
the Organization will ‘‘consult together on a continuing basis . . . and 
participate in agreed projects.’’ This unification of interests should erode 
the ‘‘economic disequilibrium’’ which the Senate Committee on Foreign 
Relations, in reporting the convention, said ‘‘the West can no longer toler- 
ate.’’ It further said that ‘‘the American experience with foreign aid 
must be brought to bear upon the consciousness of other capital exporting 
countries.’’ In that experience a salient factor has been the inadequacy 
of ‘‘bankable’’ loans to meet the needs of underdeveloped areas, the political 
hazards of grants and ‘‘military assistance,’’ and the urgent need for 
‘*soft’’ or flexible loans through multilateral institutions. The following 
paragraphs describe the quality of lending operations which the multi- 
lateral institutions can conduct under their respective agreements. 

International Monetary Fund.*"—Agreement formulated by Bretton 
Woods Conference, July 1-22, 1944, ‘‘to promote international monetary 
cooperation through a permanent institution which provides machinery for 
consultation and collaboration on international monetary problems.’’ In 
his report to the 30th session of the Economic and Social Council on July 
12, 1960, Managing Director Per Jacobsson said that ‘‘almost all inter- 
national trade is now conducted in convertible currencies.’’ Aiding states 
to complete exchange stability, to maintain orderly exchange arrangements, 
to facilitate the expansion and balanced growth of international trade, ‘‘to 
give confidence to members by making resources available to them’’ in 
order to correct maladjustments in their balance of payments and to reduce 
the effect of disequilibrium in international balances of payments, are 
continuing purposes. Capitalization, $14,850,700,000 ; United States quota, 
$4,125,000,000. From 1947 through 1960 the Fund made currency sales to 
members in furtherance of its purposes amounting to $3,445,300,000, of 
which $2,179,000,000 had been repurchased. 

International Bank for Reconstruction and Development.**—Agreement 
formulated by Bretton Woods Conference, July 1-22, 1944, ‘‘to assist in 
the reconstruction and development of territories of members by facilitating 
the investment of capital for productive purposes . . . and the encourage- 
ment of the development of productive facilities and resources in less de- 
veloped countries.’’ It makes loans for productive purposes out of its 
eapital funds and borrowings in financial markets when private capital is 
not available on reasonable terms. Loans to business, industrial and agri- 


including Iceland (0.04%) and Luxembourg (0.06%), account for 66.94% of the 
budget, the United States alone paying 32.51%. 

97 60 Stat. 1401; T.I.A.S., No. 1501; 2 U.N. Treaty Series 39. The U. 8. Government 
is the depository of the agreement. 

98 60 Stat. 1440; T.LA.S., No. 1502; 2 U.N. Treaty Series 134. The U. 8. Govern- 
ment is the depository of the agreement. 
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cultural enterprises are guaranteed by governments. Promotion of private 
foreign investment has taken the form of the Bank’s borrowing on the 
market, selling parts of loans to investors and of joint operations consisting 
of a Bank loan and simultaneous borrowing on the market. All these 
transactions as a matter of policy are of the quality that they would be 
‘‘bankable’’ by commercial banks. Capitalization, $20,062,900,000; United 
States quota, $6,350,000,000. In 14 fiscal years, 1946-1960, 283 loans com- 
mitting $5,561,000,000 were made, disbursements being as needed. In the 
same period 66 loans had been obtained on seven financial markets, a total 
of $3,552,000,000. 

The 71 states parties to the agreements and members of both the Bank 
and the Fund are: Afghanistan, Argentina, Australia, Austria, Belgium, 
Bolivia, Brazil, Burma, Canada, Ceylon, Chile, China, Colombia, Costa Rica, 
Denmark, Ecuador, El Salvador, Ethiopia, Finland, France, Federal Re- 
public of Germany, Ghana, Greece, Guatemala, Haiti, Honduras, Iceland, 
India, Indonesia, Iran, Iraq, Ireland, Israel, Italy, Japan, Jordan, Korea, 
Laos, Lebanon, Libya, Luxembourg, Malaya (Federation of), Mexico, 
Morocco, Netherlands, New Zealand, Nicaragua, Nigeria, Norway, Pakistan, 
Panama, Paraguay, Peru, Philippines, Portugal, Saudi Arabia, Spain, 
Sudan, Sweden, Thailand, Tunisia, Turkey, Union of South Africa, United 
Arab Republic (Egypt and Syria), United Kingdom, United States, 
Uruguay, Venezuela, Viet-Nam, and Yugoslavia. Cuba is still obligated to 
the Fund. 

International Finance Corporation.*°—Agreement formulated by Inter- 
national Bank for Reconstruction and Development under Resolution 823 
(IX), December 11, 1954, of the General Assembly to provide ‘‘for inter- 
national cooperation to facilitate the setting up and expansion of productive 
private enterprise in under-developed countries by the investment of capital 
without the necessity of governmental guaranties.’’ The corporation, which 
has existed since July 24, 1956, associates with private investors ‘‘in 
financing the establishment, improvement and expansion of productive 
private enterprises,’’ brings ‘‘together investment opportunities, domestic 
and foreign private capital, and experienced management’’ and seeks to 
‘create conditions conducive to the flow of private domestic -and foreign 
capital into productive investment in under-developed member countries.’’ 
The corporation works in the international field of ‘‘risk investment’’ which 
is excluded from the Bank’s functions. The corporation is an affiliate of 
the Bank, with the same membership and officers. Capitalization, 
$100,000,000 ; United States quota, $35,168,000. Investment commitments, 
which include participation in profits but not ownership of stock, at the end 
of February, 1961, were 37, amounting to $42,164,000. The members were 
59 in number.?” 


9 T.L.A.S., No. 3620; 7 U. S. Treaties 2197; 264 U.N. Treaty Series 117. Res. 824 
(IX) of the General Assembly further defined the objectives of the corporation. General 
Assembly, 9th Sess., Official Records, Supp. No. 21 (A/2890), p. 12. 

100 Members of the Bank not members of the Corporation on Sept. 1, 1960, were 
China, Korea, Morocco, Saudi Arabia, Tunisia, Uruguay, Viet-Nam, Yugoslavia. 
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International Development Association.*°\—Agreement formulated by the 
International Bank for Reconstruction and Development to supplement its 
activities by providing finance for the economic development of the less 
developed areas of the world ‘‘on terms which are more flexible and bear 
less heavily on the balance of payments than those of conventional loans.’’ 
The agreement, dated January 26, 1960, operative November 8, and open 
for acceptance by signature until December 31, 1960, is designed to enable 
members which have not a sufficiently favorable balance of payments, 
foreign exchange or internal generation of capital for their important de- 
velopmental requirements to obtain loans for those requirements which can 
be serviced from their own resources, and a more flexible use of their 
currencies. ‘‘Soft’’ currencies may be more extensively used in its trans- 
actions. Initial subscriptions by the 68 prospective members for a total 
of $1,000,000,000 are allocated to 17 ‘‘hard’’ currency or developed states *°? 
in the amount of $763,070,000 and to 51 less developed states in the amount 
of $236,930,000. The subscription of the United States in the first group 
is $320,290,000. That group in particular has a right to contribute cur- 
rency of another member with its consent, for example, the currencies de- 
rived from the sale of surplus United States agricultural commodities. 

Inter-American Development Bank.1*—Agreement formulated April 8, 
1959, by Special Committee of the Inter-American Economie and Social 
Council, in foree December 30, 1959, to accelerate ‘‘the process of economic 
development of the member countries, individually and collectively,’’ by 
promoting the investment of public and private capital through loans and 
guaranties to contribute to their economic growth, their co-operation in 
policies for the better utilization of their resources and fostering of their 
foreign trade, and to provide technical assistance for specific projects. 


101 T.I.A.8., No. 4607; H. Doc. 345, 86th Cong., 2d Sess., pp. 23-50. The International 
Development Association originated in S. Res. 264, 85th Cong., 2d Sess., introduced by 
Senator Mike Monroney, approved July 12, 1958. On a multilateral plane it is similar to 
the Development Loan Fund, Title II of the Mutual Security Act of 1954, approved Aug. 
14, 1957, Public Law 85-141, sec. 6, 71 Stat. 355. At the annual meeting of the Inter- 
national Bank in October, 1958, the U. 8. Governor (Secretary of the Treasury Robert 
B. Anderson) explored the matter with his colleagues, and in July, 1959, he submitted 
to the President of the Bank ‘‘ guidelines’’ for study of the proposal as prepared by the 
National Advisory Council on International Monetary and Financial Problems. Report 
of the National Advisory Council, 8. Doc. 45, 86th Cong., 1st Sess. The Articles of 
Agreement of Jan. 26, 1960, were submitted to Congress by the President on Feb. 18, 
1960, with a special report of the National Advisory Council and a report of the 
Executive Directors of the Bank who drew up the agreement. H. Doe. 345, 86th Cong., 
2d Sess. 

102 The 17 members listed in Part I of the initial schedule of subscriptions are: 
Australia, Austria, Belgium, Canada, Denmark, Finland, France, Germany, Italy, Japan, 
Luxembourg, The Netherlands, Norway, Sweden, Union of South Africa, the United 
Kingdom and the United States. 

108 T.1.A.S., No. 4397; H. Doc. 133, 86th Cong., Ist Sess., pp. 39-70, which also con- 
tains the Special Report of the National Advisory Council recounting the history of the 
project. It was not until the Economie Conference of the Organization of American 
States, Buenos Aires, Aug.—Sept., 1957, that the United States expressed a willingness 
to participate in the study of the formation of an inter-American financial institution. 
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This Bank can do any financing by any method for its 20 members that 
the International Bank and its two affiliates can do for them and its other 
members. Its authorized capitalization of $1,000,000,000 is divided into 
two parts, of which $850,000,000 (United States quota, $350,000,000) re- 
lates to loans repayable in the currencies in which they are made, and of 
which $150,000,000 (United States quota $100,000,000) is for loans ‘‘on 
terms and conditions appropriate for dealing with special circumstances 
arising in specific countries or with respect to specific projects’’ (Article 
IV, See. 1). An additional $500,000,000 of capital may be subscribed by a 
two-thirds vote, which requires the vote of the United States. 

United Nations Special Fund.***—Established by Resolution 1240( XIII) 
of the General Assembly, October 14, 1958, and operative since January 1, 
1959, to ‘‘ provide systematic and sustained assistance in fields essential to 
the integrated technical, economic and social development of the less de- 
veloped countries’’ with resources ‘‘not likely to exceed $100,000,000 
annually’’ derived from voluntary contributions by governments of states 
Members of the United Nations, specialized agencies or the International 
Atomic Energy Agency. The Special Fund is an evolution of the Ex- 
panded Program of Technical Assistance which since 1949 has been dis- 
covering developmental opportunities in the countries aided that would 
require capital investment. The Special Fund finances surveys, research 
and training, demonstration centers, plants or works with a view to ‘‘fa- 
cilitating new capital investments of all types by creating conditions which 
would make such investments either feasible or more effective.’’ Managing 
Director Paul G. Hoffman in his Report for 1959* listed 164 requests 
involving $159,328,200, of which 44 received appropriations of $31,909,035, 
to which the governments concerned added counterpart funds amounting 
to $44,601,119, or a total of $76,510,154. To the Special Fund the member 
states, including the Communist states, pledged $25,817,142 for 1959 and 
$29,826,457 for 1960. Perhaps a typical example of the Special Fund’s 
place in international finance is the Argentine Electric Power Study, which 
cost $300,000 and recommends a capital investment of $735,600,000 over a 
period of years, a sum which would be borrowed from the lending insti- 
tutions. 


Other Methods of Advancing Funds 


To the extent that the economic, financial and trade problems of the 
less developed countries are assimilated through the Development As- 
sistance Committee to the similar problems of the industrialized world, 
and their financial requirements satisfied by the multilateral lending insti- 
tutions, suspicions of ‘‘economic colonialism’’ or of political strings tied to 
assistance will be mitigated. Commitment of the 20 states of the Organiza- 
tion for Economic Cooperation and Development to policies of exporting 


104 General Assembly, 13th Sess., Official Records, Supp. No. 18 (A/4090), p. 11. 

105 U.N. Special Fund, SF/L/28/Rev. 1, facts cited from pp. 13, 24, 56-59. This 
first Report of the Managing Director is of value in supplementing constituent Res. 
1240(XIITI) by elucidating the organization of the Special Fund. 
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development capital can have an effect parallel to that of the United 
Nations in generating the evolution of technical assistance and flexible 
lending institutions after the European Recovery Program of the United 
States and the Organization for European Economic Cooperation were 
realities. The offer in that case by a state able to supply funds was made 
to states with mature industrial economies that needed rehabilitation. 

Many Members of the United Nations lacked industries, diversity of re- 
sources, adequate public services (educational, communicative, power and 
other facilities) and trained personnel for modernizing their economies. 
The General Assembly, by Resolution 200(III) of December 4, 1948, com- 
mitted itself to ‘‘technical assistance,’’ to which 80 Members now contribute 
about $30,000,000 a year. Resolution 198(III) recommended ‘‘urgent 
consideration of the economic development of under-developed countries 
in all its aspects,’’ which include the economic and social effects of low 
standards of living, political instability and conditions prejudicial to eco- 
nomic and social progress. Constant reiteration of this theme in every 
General Assembly has brought conviction, or at least acquiescence, of de- 
veloped countries in the policy that they have an essential interest in 
promoting the advancement of less developed countries, and confidence in 
the latter that their determined needs constitute a valid draft on the re- 
sources of the former.*% As trust territories and non-self-governing terri- 
tories have graduated into new ‘‘self-determined’’ states, the General As- 
sembly has emphasized more flexible financial aid. The reports of the 
United Nations Economie Commissions for Europe, Asia, and the Far East, 
Africa, the Middle East and Latin America, which has worked with the 
Organization of American States, have provided data. The General As- 
sembly asked the International Bank for Reconstruction and Development 
to establish the International Finance Corporation ** and the International 
Development Association,*°* both of which were first proposed by the 
United States. 

The Development Assistance Committee will have to work out arrange- 
ments with the European Economic Community, established by the treaty 
signed at Rome March 25, 1957, on two matters. The European Invest- 
ment Bank,’ set up under Articles 129-130 of the treaty and a statutory 
protocol, with a capital of $1,000,000,000, operates in the Community and 
in the 25 overseas territories then administered by France, Belgium, 
Italy and The Netherlands.1*° A separate convention established the 


106 See. 2(c)(1) of the Mutual Security Act ‘‘declares it to be a primary objective 
and need of the United States . .. to share these strivings by providing assistance.’’ 

107 Res. 922(X), Nov. 2, 1955, General Assembly, 10th Sess., Official Records, Supp. 
19, p. 10 (A/3116); Res. 1316-18 (XIII), Dec, 12, 1958, ibid., 13th Sess., Supp. 18, 
pp. 18-20 (A/4090). 

108 Res. 1320(XIV), Dec. 5, 1959, ibid., 14th Sess., Supp. 16, p. 11 (A/4354). 

109 The Statute of the Bank, 51 A.J.IL.L. 939 (1957); 298 U.N. Treaty Series 120; 4 
European Yearbook 587, provides that it ‘‘shall cooperate with all international organiza- 
tions whose fields of activity are similar to its own.’’ 

110 The territories are listed in Annex IV, 51 A.J.LL. 939 (1957); 298 U.N. Treaty 
Series 118; 4 European Yearbook 587. Of them Cameroun, Ubangi-Shari (Central 
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Overseas Development Fund’? amounting to $581,250,000,""* to be dis- 
tributed in grants over a period of five years to build up these territories, 
most of which became independent in 1960. Co-ordination of these ac- 
tivities in conformity with the practices worked out by the Development 
Assistance Committee for the flexible flow of capital is indicated. 

Still other schemes for aid originated by members of the Development 
Assistance Group are subject to review when its successor Committee formu- 
lates a general program. The Council for Technical Cooperation in South 
and South East Asia, ‘‘Colombo Plan,’’ of September, 1950,%* primarily 
provides technical assistance in that vast area, which has the effect of 
disclosing projects requiring capital investment on easy terms. Through 
that channel and the British Colonial Development Corporation the United 
Kingdom distributed $1,070,000,000 in 1956-1959. Under the Constitution 
of 1946 creating the French Union there was established the Fonds de 
l’Investissement pour le Développement Economique et Social de la France 
d’Outre-mer (FIDES) which, under the Constitution of 1958 creating the 
French Community, became the Fonds pour l’Aide et Coopération (FAC), 
managed by a bank called the Caisse Centrale de Coopération Economique, 
which deals with the states which have remained members of the French 
Community as well as with the international lending institutions. In 
1956-1959 France put out $2,867,000,000 in aid. Belgium and The Neth- 
erlands also have programs for overseas aid. 

The experience of the United States has been confirmed by these other 
states that the policy of financing the development of other countries over 
the years is best accomplished by loans and credits that are more than 
non-reimbursable grants and less rigid in terms of repayment than those 
guaranteed by the World Bank. The newer international lending insti- 
tutions are authorized to-deal with such financing, to associate private 
capital with their own, and to make elastic terms of repayment. Bor- 


African Republic), Chad, Dahomey, Gabon, Ivory Coast, Madagascar (Malagasy Re- 
public), Mali, Mauritania, Niger, Senegal, Sudan, Togo and Upper Volta are now 
independent of France, the Congo of Belgium and Somalia of Italy. All of these except 
Mauritania are Members of the United Nations, but not yet members of the Inter- 
national Bank for Reconstruction and Development or of the International Monetary 
Fund. The French dependencies are St. Pierre and Miquelon, Comoro Archipelago, 
Somaliland, New Caledonia, Settlements in Oceania, the Southern and Antarctic Terri- 
tories. The trust territory of Ruanda-Urundi is included by Belgium, and New Guinea 
by The Netherlands. 

11151 A.J.I.L. 950 (1957); 298 U.N. Treaty Series 157; 4 European Yearbook 587. 
For grants made through 1960, see Bulletin from the European Community, No. 42, 
pp. 1-2. 

112 The ‘‘unit of account’’ of the European Community is 0.88867088 grams of fine 
gold, the value of the United States dollar. 

118] Peaslee, International Governmental Organizations 317. The constitution was 
concluded by Australia, Canada, Ceylon, India, New Zealand, Pakistan and the United 
Kingdom, with the United States and Japan contributing members. Burma, Cambodia, 
Indonesia, Laos, Malaya, Nepal, Philippines, Thailand and Viet-Nam are recipient 
members, as are Australia and British territories in the area. It operates on a bilateral 
or joint basis. The Colombo Plan has trained over 15,000 persons in various technical 
skills. 


we 


— ofS 


1961] UNITED STATES PRACTICE 731 


rowers will learn from their experience and the institutions can develop 
from their business practices that become international financial law. 


National Advisory Council and the United States Funds 


United States relations with the autonomous multilateral institutions pass 
through national representatives on the Boards of Governors and are 
formulated by the National Advisory Council on International Monetary 
and Financial Problems established by section 4 of the Bretton Woods 
Agreements Act (59 Stat. 512; 22 U.S.C. 286 b) as amended. This inter- 
agency Council is charged by Congress and the President with co-ordinating 
policy and operations in the wide field defined by the functions of the 
institutions. The Act of July 31, 1945, as amended, provides: 


Sec. 4. (a) In order to coordinate the policies and operations of 
the representatives of the United States on the Fund and the Bank 
and of all agencies of the Government which make or participate in 
making foreign loans or which engage in foreign financial, exchange or 
monetary transactions, there is hereby established the National Ad- 
visory Council on International Monetary and Financial Problems 

. consisting of the Secretary of the Treasury, as Chairman, the 
Secretary of State, the Secretary of Commerce, the Chairman of the 
Board of Governors of the Federal Reserve System, the President of 
the Export-Import Bank of Washington. . . 

(b) (1) The Council, after consultation with the representatives of 
the United States on the Fund and the Bank, shall recommend to the 
President general policy directives for the guidance of the repre- 
sentatives of the United States on the Fund and the Bank."*® 

(c) The representatives of the United States on the Fund and the 
Bank, and the Export-Import Bank of Washington (and all other 
agencies of the Government to the extent that they make or partici- 
pate in the making of foreign loans or engage in foreign financial, 
exchange or monetary transactions) shall keep the Council fully 
informed of their activities and shall provide the Council with such 
further information or data in their possession as the Council may 
deem necessary to the appropriate discharge of its responsibilities 
under this Act. 


Since the United States representatives on the Fund and Bank and all 
agencies of the Government that ‘‘make or participate in the making of 
foreign loans or engage in foreign financial, exchange or monetary trans- 
actions’’ report to it, the Council is virtually a specialized foreign office 
in that sector of activity. Its secretariat is the Office of International 
Finance, Treasury Department. The Council reports to the President and 


114 Sec. 4 applies to other institutions as follows: International Finance Corporation 
Act, sec. 4, approved Aug. 11, 1955, 69 Stat. 669; 22 U.S.C. 282 b; Inter-American 
Development Bank Act, sec. 4, approved Aug. 7, 1959, Public Law 86-147, 73 Stat. 
299; International Development Association Act, sec. 4, approved June 30, 1960, Public 
Law 86-565, 74 Stat. 294. 

115The U. S. Executive Directors of the multilateral institutions, the Managing 
Director of the United States Development Loan Fund and representatives of the 
Bureau of the Budget and the Department of Agriculture participate in the work of 
the Council. 
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Congress semi-annually on all operations and transactions, including tables 
summarizing grants, loans and credits from 1945 on.“ Every two years, 
under Sees. 4(b) (6) and 15(b) of the Bretton Woods Agreements Act, the 
Council reports on the operations and policy of the Fund and Bank, in- 
cluding whether they will continue ‘‘to serve the interests of the United 
States and the world in promoting sound international economic coopera- 
tion and furthering world security.’’"**7 Special reports have been the 
basis for launching other institutions or for United States participation 
in them. The Council advises and consults with the President, the United 
States representatives on international institutions and the management 
of national agencies on the major problems arising in their administration; 
co-ordinates, as far as is practicable, United States policies and operations 
involving participation in lending and monetary transactions by these 
institutions and agencies; decides, under the general direction of the 
President, as to whether proposed acts of the respective institutions shall 
be approved, consented or agreed to or refused; recommends to the Presi- 
dent how the purposes of the Council may be effectively or efficiently 
accomplished. 

The National Advisory Council exerts much influence on international 
financial relations, even though primary responsibility for the formulation, 
determination and implementation of United States foreign economic 
policy rests with the Secretary of State (Organization Manual 140). The 
Council’s semi-annual reports to the President and Congress review the 
activities of both multilateral and national institutions dealing with inter- 
national monetary and financial problems, analyze the current situation, 
and recommend the development of the new agencies that have been 
created. The Council’s function of co-ordinating the policies and opera- 
tions of the United States in the multilateral and national institutions 
gives the National Advisory Council the character of a financial secretariat 
for international relations. 

Two national corporations of considerable financing capacity, which draw 
their capital only from United States appropriations, are within the scope 
of the Council’s supervision. 

The Export-Import Bank of Washington began operations. under Execu- 
tive Order 6581, February 2, 1934, as an emergency measure, and after 
various modifications was given its present character by the Export-Import 
Bank Act of 1945 (59 Stat. 666) as amended (12 U.S.C. sec. 635, 635 a-i). 
It is empowered to do a general banking business ‘‘to aid in financing and 
to facilitate exports and imports and the exchange of commodities between 
the United States . . . and any foreign country or the agencies or nationals 
thereof.’’ All loans finance United States trade in one way or another. 


116 The report under Sec. 4(b)(5) for July—Dec. 1959 is House Doc. 37, 87th Cong., 
1st Sess. These reports include loan transactions derived from the sale of agricultural 
surpluses under Public Law 83-480, the Agricultural Trade Development and Assistance 
Act of 1954, as amended, 7 U.S.C., sec. 1704; Executive Order No. 10560, 19 Fed. 
Reg. 5927, as amended. 

117 These reports cover biennial periods, the first of which ended March 31, 1948. The 
report for the period ending March 31, 1958, is House Doc. 42, 86th Cong., 1st Sess. 
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Exporters may get credits for financing sales abroad, or foreign buyers be 
given loans to purchase United States products or execute projects with 
or without private participation. The bank’s capital consists of stock of 
$1,000,000,000 which is permanently held by the Treasury. Transactions 
in 1934-1959 amounted to $10,482,400,000, less $1,886,000,000 cancellations 
and participations, of which $3,878,500,000 had been repaid, leaving 
$4,717,900,000 outstanding or undisbursed as against a legal lending au- 
thority of $7,000,000,000 ; the earned surplus, with dividends and interest 
paid to the Treasury amounted to $592,700,000. Those results came from 
some 1,700 loan and credit transactions in over 70 countries. As an agent 
the bank has serviced for the International Cooperation Administration 224 
credits in 48 countries with disbursements of $2,956,300,000 and 367 in- 
vestment guaranties of $497,000,000 in 26 countries. The president of the 
bank is a member of the National Advisory Council and a director of the 
Development Loan Fund. 

The Development Loan Fund was set up in 1957 as an evolution of the 
‘development assistance’’ which in the Mutual Security Act of 1954 had 
been largely in the form of grants. The corporation, as established by 
Chapter II, Title II, of the Mutual Security Act of 1954 as amended (22 
U.S.C. sees. 1871-1876), assists, ‘‘on a basis of self-help and mutual co- 
operation, the efforts of free peoples to develop their economic resources 
and free economic institutions and to increase their productive capabilities 
in agriculture as well as in industry.’’ Loans, credits, guaranties and 
other financing operations, subject to their availability ‘‘from other free 
world sources on reasonable terms,’’ are to be economically and technically 
sound, give promise of contributing to the purpose quoted above, and take 
account of ‘‘possible adverse effects upon the economy of the United 
States.”’ The Fund shall support private investment and ‘‘will be most 
effective in those countries which show a responsiveness to the vital long- 
term economic, political and social concerns of their people, demonstrate 
a clear willingness to take effective self-help measures.’’ The corpus of the 
Fund is $1,800,000,000 through fiscal year 1961. The Secretary of State 
is Chairman of the Board, which includes the Chairman of the Export- 
Import Bank’s Board and the United.States Executive Director of the 
International Bank. 

The President proposes that the International Cooperation Administra- 
tion, the Development Loan Fund and the local currency-lending activities 
of the Export-Import Bank with other foreign aid programs be integrated 
into a single administration.™"* 


118 Part IV of message on Foreign Aid, H. Doc. 117, 87th Cong., 1st Sess. See also 
Senate bill 1983, 87th Cong., and hearings thereon. 
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Diplomatic immunity—Soviet citizen having rank in U. 8. 8. R. 
Foreign Ministry assigned to U. N. Secretariat—diplomatic passport 
—effect of U. 8. A. G-4 visa noting Secretariat affiliation .. . im- 
munity under Article 105 of Charter and general international law 
rejected 


U.S. v. Mevexn. 190 F. Supp. 67. 
U. 8. Dist. Ct., 8S. D. New York, Nov. 28, 1960.1 Herlands, D.J. 


[Defendant Melekh resisted removal to the Northern District of Illinois 
to stand criminal trial on three counts involving espionage, arguing that 
he had diplomatic immunity and that such immunity affected the pre- 
liminary proceeding of removal just as much as it would the issue of 
judicial jurisdiction on the merits.] 


. . . We turn, as we must, to a consideration of the merits of defendant 
Melekh’s claim of diplomatic immunity. 


II. 


A statement of the material facts will sharpen the focus on the con- 
trolling issues of law... . 

Significantly, the Soviet Ambassador’s letter does not state that Melekh 
was or is duly designated by the U. 8S. S. R. to serve as one of its repre- 
sentatives to the United Nations or that Melekh was or is on the staff 
of the U. S. 8. R. delegation to the United Nations or that Melekh ever 
performed or was ever assigned to perform any diplomatic duties in be- 
half of the U. S. S. R. vis-a-vis the Government of the United States or 
any other government while he was here. 

On the contrary, the letter makes it unmistakably plain that, ever since 
his arrival in the United States on June 10, 1955, Melekh ‘‘has been 
attached to the Secretariat of the United Nations’’ in the capacity of 
‘*Chief of the Russian language section in the office of Conference Services 
of the Secretariat of the UN.”’’ 

Melekh’s non-representative status with respect to the U. S. 8S. R. in 
relation to the United Nations and his non-diplomatie status with respect 
to the U. 8. S. R. in relation to the United States are also evidenced by 
the terms of the American visas in his passport. . . . 


1 Excerpted text of opinion, including headings therein. 
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. each of the six American visas were, on their face, designated as 
‘‘Nonimmigrant Visa G-4,’’ pursuant to 22 C. F. R. 41.5; and three of said 
visas carried the notation that Melekh was an ‘‘employee of the U. N. 
Secretariat.’’ .. . The Immigration and Nationality Act of 1952, section 
101(a) (11) defines the term ‘‘diplomatic visa’’ as ‘‘a nonimmigrant visa 
bearing that title and issued to a nonimmigrant in accordance with such 
regulations as the Secretary of State may prescribe.’’ (Emphasis sup- 
plied.)* The regulations referred to are contained in 22 C. F. R. Parts 
40 and 41.... 

The U.S. 8. R. has, of course, the unrestricted sovereign right, for its 
own internal purposes, to confer any diplomatic rank on Melekh or to give 
him a diplomatic passport. But, in the context of the pending proceedings, 
there is no legal significance to the purely incidental circumstance that 
Melekh was a Second Secretary of the Ministry of Foreign Affairs of the 
U. 8. S. R. or that he arrived in the United States with a Soviet Diplomatic 
passport. 

The salient and uncontradicted facts are that, at all material times, 
Melekh came here in a nondiplomatie capacity and worked exclusively in a 
nondiplomatic capacity; that his official activities here were exclusively 
as a United Nations employee; that he is not a public minister of a foreign 
state, authorized and received as such by the President, nor a domestic 
or domestic servant of one (ef. 22 U.S.C.A. §§252, 254); that he did not 
enter the United States as an emissary from the U. 8. 8. R. to the United 
States and he was never received as such; that he was never notified to the 
United States as attached to the Soviet Embassy; that he was never ac- 
credited as a foreign diplomatic officer to any other government or to any 
international conference; and that he was never a member of the Soviet 
Delegation to the United Nations. .. . 

Melekh Is Not Entitled to Diplomatic Immunity Pursuant to Title 22 
U. 8. C. A. Sections 252-254 

. . . disclaimer of possible immunity under Title 22 U. 8. C. A. §252 
is defendant’s unavoidable concession to the manifest fact that he was not 
a Soviet diplomat accredited to and received by the Government of the 
United States. If he were, he would have received complete immunity. 

Melekh Is Not Entitled to Immunity Pursuant to the International 
Organizations Immunities Act of 1945? 

. section 288d(b), relating to immunity from suit and legal process, 
provides that representatives, employees, and officers of international 
organizations have immunity only with respect to ‘‘acts performed by them 
in their official capacity and falling within their functions as such repre- 
sentatives, officers, or employees.’’ This provision does not confer general 
diplomatic status or immunity. United States v. Coplon, 1949, 84 F. 
Supp. 472. 

The foregoing provision adopted a functional criterion for determining 
the scope of immunity; and, in so doing, it did not differentiate between 


* By the court. 
2? Reprinted in 40 A.J.I.L. Supp. 85 (1946). 
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representatives of the Member States of the United Nations and, on the 
other hand, officials and employees of the Organization .. . 

. . . disclaimer of possible immunity under the International Organiza- 
tions Immunities Act can mean only that the defendant does not argue 
that the alleged criminal acts, as charged in the indictment, grew out of or 
were incidental to his official activities as a United Nations officer or 
employee. If the charged acts had been ancillary to his United Nations 
functions, the defendant would have received complete immunity under the 
International Organizations Immunities Act. 

Melekh Is Not Entitled to Immunity Pursuant to the Headquarters 
Agreement of 1947 * 

. . . Under the . . . provisions of the Headquarters Agreement, diplo- 
matic immunity is granted to four categories of representatives of member 
nations of the United Nations. However, the defendant cannot avail 
himself of the Headquarters Agreement. He is not the principal resident 
representative of a member; nor is he a resident representative with the 
rank of ambassador or minister plenipotentiary; nor is he a resident 
member of the staff of one of the aforementioned emissaries; nor does 
defendant come within any of the other categories of individuals granted 
immunity under the Headquarters Agreement. 

‘ The defendant’s non-reliance on the Headquarters Agreement of 1947 
silhouettes the fact that he does not construe his position—either as the 
Second Secretary of the Soviet Foreign Ministry or as a United Nations 
employee—to be equivalent to or inclusive of the position of representative 
of the U. 8. 8. R. to the United States... . 

An employee of the United Nations, as such, is separate and distinct 
from persons designated by foreign governments to serve as their govern- 
mental representatives in or to the United Nations. The distinction be- 
tween governmental representatives and United Nations officers appears in 
the United Nations Charter, Article 105, and in the International Organiza- 
tions Immunities Act of 1945, 22 U.S. C. A. §§288b and 288d. 

This distinction is of decisive importance in the present case because 
the Headquarters Agreement of 1947 carved out of the International 
Organizations Immunities Act of 1945 four categories of governmental 
representatives and conferred diplomatic immunity on them—leaving, 
however, United Nations officials and employees within the narrower ambit 
of limited immunity as granted by the International Organizations Im- 
munities Act of 1945. The defendant neither qualifies for nor claims 
such immunity. 

The foregoing analysis reveals that the defendant’s position embraces 
these negative features: (1) the defendant does not claim that he was or 
is a diplomatic officer accredited to the United States or to any other 
government; (2) the defendant does not claim that the acts charged against 
him in the indictment were, directly or remotely, related to the functions 
of his United Nations employment; and (3) the defendant does not claim 
that he was a representative of the U. 8. S. R. to the United Nations or 4 


8 Reprinted in 43 A.J.I.L. Supp. 8 (1949). 
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member of the staff of a U. S. S. R. representative to the United Nations. 
What, then, does the defendant affirmatively offer as the sources of his 
claimed diplomatic immunity? 

The two bases offered are: Article 105 of the United Nations Charter 
and the uncodified, general principles of international law. 

Melekh Is Not Entitled to Diplomatic Immunity Pursuant to Article 105 
of the United Nations Charter 

.. . Under Article 105(2) of the United Nations Charter, the United 
States has an obligation to provide the representatives of member nations 
and the officials of the United Nations with such privileges and immunities 
as are ‘‘necessary’’ for the independent exercise of their ‘‘functions in 
connection with the [United Nations] Organization.’’ 

... The language of Article 105 of the United Nations Charter, its 
legislative history and the intention of its draftsmen refute completely 
the defendant Melekh’s contention that the immunity granted by Article 
105 is ‘‘similar to the immunities granted to ambassadors and public min- 
isters throughout the civilized world, including specifically immunity from 
jurisdiction.’’ ... 

In essence, the defendant claims that his government can create diplo- 
matic immunities in the United States simply by characterizing him a 
‘‘diplomat’’ and sending him to work in the United Nations, regardless 
of his actual duties. Neither the United Nations nor the United States 
recognizes ‘‘such a broad and potentially dangerous power in member 
nations, all of whom agreed to the charter limitation to ‘such privileges and 
immunities as are necessary for the independent exercise of their. func- 
tion.’’’ Comment, Jurisdictional Immunity of United Nations Employees, 
49 Michigan L. Rev. 101, 104 (1950). 

To discharge its obligation under the United Nations Charter, the 
United States has enacted the two statutes already considered: the Inter- 
national Organizations Immunities Act of 1945 and the Headquarters 
Agreement of 1947. These statutes do not limit the privileges and im- 
munities referred to in Article 105 of the Charter. On the contrary, they 
implement this country’s obligation to provide the necessary privileges 
and immunities for representatives to the United Nations and United 
Nations officials. Like Gubitchev’s activities in the Coplon case, D. C. 
8. D. N. Y. 1949, 84 F. Supp. 472; Comment, 49 Mich. L. Rev. 101 [1950], 
the defendant Melekh’s alleged criminal acts fall outside the limits of any 
immunity that he is entitled to claim. 

Defendant Is Not Entitled to Diplomatic Immunity Under the Law of 
Nations 

Putting aside the federal statutes (i.e., the general diplomatic im- 
munities statute, the International Organizations Immunities Act of 1945, 
and the Headquarters Agreement of 1947) and the United Nations Charter, 
Article 105—the defendant seeks to establish his right to immunity by 
virtue of the Law of Nations. 

There can be no dispute about the proposition that American courts 
are bound to recognize and apply the Law of Nations as part of the law 
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of the land. See State of Kansas v. State of Colorado, 1907, 206 U. S. 46, 
97, 27 S. Ct. 655, 51 L. Ed. 956. 

It is likewise indisputable that the diplomatic immunities statute (Title 
22 U.S. C. A. §252) is ‘‘generally declaratory of international law’’ and is 
‘*designed to give it a specific local application.”’ 

. . . The authorities relied on by the defendant indicate the fundamental 
fallacy of his legal position. Most of these authorities deal with the in- 
apposite situation of admittedly diplomatic officers who were in transitu. 
For example, the cited discussion in 4 Hackworth, Digest of International 
Law (1942), 460, 461, related to a Russian diplomatic agent in Mexico 
who was en route to Mexico via the United States and who was exempt 
from a head tax applicable to persons entering this country. 

Similarly, in Bergman v. DeSieyes, D. C. 8S. D. N. Y. 1946, 71 F. Supp. 
334, a French diplomatic officer, duly accredited to Bolivia, was traveling 
through the United States to his post in the other country. Likewise, in 
Holbrook v. Henderson, 4 Sandf. 619 (Superior Ct. N. Y. C. 1851), the 
defendant, the duly accredited ambassador of Texas, having been duly 
received by the governments of England and France, was traveling through 
New York City on his return to Texas. 

The immunities of duly accredited diplomatic agents, while en route 
to their post (see Harvard Research in International Law, Draft Conven- 
tion on Diplomatic Privileges and Immunities, 26 A. J. I. L. Supp. 15, 
85-89 [1932] ) is a subject not involved in the case at bar. 

. . . Inasmuch as the defendant did not enter the United States in 1955 
or thereafter to date as a diplomatic officer and he has not been performing 
diplomatic functions or activities de facto or de jure in the United States, 
he is not entitled to diplomatic immunity under the general principles of 
international law even if it be assumed arguendo that the specific and 
limited immunities provisions of Article 105 of the United Nations Charter 
and of the federal statutes are not dispositive of the defendant’s claim. 

Even under the most liberal draft-proposal—i.e., that formal or official 
acceptance or reception by the receiving state is not controlling and that 
the officer obtains immunity at the moment when he enters upon the terri- 
tory of the receiving government—it is an essential precondition to im- 
munity that the officer have in fact a diplomatic character when he enters 
and that he make known his position and status as such to the host 
government. See Harvard Research in International Law, Draft Conven- 
tion on Diplomatic Privileges and Immunities, 26 A. J. I. L. Supp. 15, 90 
(1982). ... 

Original Jurisdiction of the Supreme Court Not Applicable 

The Supreme Court has original and exclusive jurisdiction in proceedings 
against ambassadors or other public ministers of foreign states. Constitu- 
tion, Art. III, sec. 2, clause 2; 28 U.S. C. A. §1251(a) (2). 

As the defendant Melekh has no diplomatic status, he does not qualify 
as diplomatic agent or officer under any of the liberal definitions of ‘‘ public 
minister.’’ This is not a case within the original and exclusive jurisdiction 
of the Supreme Court. 
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Governmental immunity—suit for false representation of Canadian 
‘“settlement officer’? as to economic opportunities in Canada—scope 
of official duty 


Wa tier v. THomson. 189 F. Supp. 319. 
U. 8. Dist. Ct., S. D. New York, Dee. 6, 1960. Bicks, D.J.* 


Plaintiff is a physician and surgeon. At all times here material, the 
defendant Thomson was officer in charge of the Canadian Government 
Immigration Service at the Canadian Consulate General in the City of 
New York. Mr. Thomson was certified to the Department of State as an 
officer of Canada whose ‘‘official activities . . include the interviewing 
of residents of the United States of America who might wish to immigrate to 
Canada... .’’? 

Plaintiff’s complaint, as amended, alleges that the individual defendant 
herein made false statements which induced plaintiff to immigrate to 
Edmonton, Alberta, Canada. Among the offending statements alleged are 
the following: 


‘*You’re a surgeon—don’t worry about anything. There’s an exam 
you must take to be licensed, which is just a matter of form. Alberta 
is my favorite place—they have just discovered gas, oil, titanium and 
gold. You will be a success there, and it’s the one place in Canada 
for you. I wish my stocks and bonds were as safe as your chances 
of success in Alberta. 


‘‘The exam is your only requirement. I anticipate that in your second 
year you will be making $30,000. Once you get to Edmonton and 
you’re a surgeon, which will take you only thirty days after you arrive, 
you’ll have much happier birthdays.’’ 


A. D. P. Heeney, Ambassador of Canada to the United States appears 
as amicus curiae for the defendant Thomson and has submitted the sug- 
gestion of Her Majesty in Right of Canada, Queen Elizabeth II, that 
Canada ‘‘is not subject to suit . . . without Her consent whether the 
suit be brought directly against Her or Her Government or by way of 
suit against an officer of Her Majesty’s Government acting in course of his 
official duties and in Her Majesty’s behalf in the City of New York.”’ 

Plaintiff consenting, the United States Attorney has informed the 
Court of the Department of State’s response to a note, dated March 17, 
1960, from the Charge d’Affaires of Canada to the Secretary of State 
concerning the complaint herein. The Charge’s note requested the as- 
sistance of the Secretary of State in bringing to the Court’s attention that 
the defendant Thomson enjoys sovereign immunity. The Department’s 
reply, as communicated to this Court, is: 


* Excerpted opinion. Remaining footnotes are by the court. 

1State Department note received at Canadian Embassy, November 21, 1956, con- 
tained in Appendix to communication from Hon. A. D. P. Heeney, Ambassador of 
Canada to the United States of America. 
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‘It is a matter of record in the Department of State that Mr. Hubert 
W. P. Thomson is ‘Settlement Officer—Department of Citizenship and 
Immigration’ of the Canadian Government on duty at the Canadian 
Consulate General in New York City, that he held that position on and 
continuously subsequent to March 6, 1957, and that Mr. Thomson’s 
official duties include interviewing and advising prospective immigrants 
to Canada.”’ 


The statements which form the matrix of plaintiff’s claim, as reflected 
in the amended complaint, are all comments made by Mr. Thomson to 
plaintiff with respect to what plaintiff might anticipate upon arrival in 
Edmonton. The complaint specifically alleges that Mr. Thomson, at all 
times material herein, was an officer of the Canadian Government. We 
address ourselves solely to the application of sovereign immunity to the 
facts of this case. 

A consular official is immune from suit when the acts complained of 
were performed in the course of his official duties. The Anne, 1818, 3 
Wheat. 435, 445, 4 L. Ed. 428; The Sao Vicente, 1922, 260 U.S. 151, 155, 
43 S.Ct. 15, 67 L. Ed. 179; Lyders v. Lund, D.C.N.D.Cal., S.D. 1929, 32 
F.2d 308; Carl Byoir & Associates v. Tsune-Chi Yu, 2 Cir., 1940, 112 F. 
2d 885,886 ; Carrera v. Carrera, 1949, 84 U.S. App. D.C. 333, 174 F.2d 496, 
498; Arecaya v. Paez, D.C.S.D.N.Y. 1956, 145 F. Supp. 464, 466, affirmed 
per curiam, 2 Cir., 1957, 244 F.2d 958; Tentative Draft No. 2, Restatement 
of the Foreign Relations Law of the United States, §§68, 69, p. 228. Thus, 
if the statements allegedly made to Waltier by Thomson were uttered in 
pursuance of Thomson’s official functions as a consular officer, then the 
suggestion of the Ambassador of Canada should be adopted and the de- 
fendant held immune. 

Arcaya v. Paez, supra, relied on by defendant, is inapposite. There, 
defendant was Consul General of Venezuela in New York City. Plaintiff, 
a Venezuelan citizen residing in New York, sought to recover damages for 
libel. The Court noted, ‘‘that a consul’s duties are commercial but that 
they may be enlarged by special authority. To be effective such an en- 
largement must, however, ‘be recognized by the government within whose 
dominions he assumes to exercise it.’’’ 145 F. Supp. at page 470; The 
Anne, supra. The Court found that the Department of State had recog- 
nized no such enlargement,? and remarked that it could ‘‘find nothing to 
indicate that defendant’s alleged acts were within the scope of his author- 
ity.”’ 145 F. Supp. at page 471. The Venezuelan Ambassador had sug- 
gested to the Department of State that an allegedly libelous letter published 
in the New York Times was written in pursuance of the defendant’s official 
duties. The Department merely submitted the Ambassador’s letter to the 
Court, without comment. 

Here, the parties, the Ambassador of Canada to the United States, and 


2It is significant to note that the Department of State made no response to the 
Venezuelan Ambassador’s suggestion as to the status of the defendant in Arcaya Vv. 
Paez, supra. Here, as more fully appears in the text of this opinion, the Department 
has represented defendant’s status to this Court. 
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the Department of State are in accord that Mr. Thomson was sent to New 
York to interview and advise prospective immigrants to Canada.* Since 
the complaint itself alleges that the statements were ‘‘designed to induce 
the plaintiff to leave the United States,’’* it appears beyond peradventure 
that Mr. Thomson was acting in the course of his official duties. 
Accordingly, the complaint and amended complaint must be dismissed. 


So ordered. 


Nationalization—suit by nationalizing government for proceeds of 
sale of movables—act of state doctrine—effect of violation of inter- 
national law on nationalizing government’s claim to proceeds of sale 


Banco NacioNaL DE CuBa v. SABBATINO, as Receiver, and co-partners 
doing business as Farr, WuitLtock & Co. Mimeographed opinion 
in No. 728, 60 Civ. 3929, 29 U. S. Law Week 2469. 

U. S. Dist. Ct., S. D. New York, March 31, 1961. Dimock, D.J. 


After a shipment of sugar was loaded the seller company, Cia Azucarera 
Vertientes (C.A.V.), was nationalized by the Castro regime in Cuba on the 
ground that it was an interest owned by nationals of the United States, 
which interests were to be nationalized in view of the ‘‘economie and politi- 
cal aggression’’ arising from the reduction of the import subsidy paid by 
the United States with respect to Cuban sugar. See Executive Power 
Resolution No. 1, pursuant to Law 851, Official Gazette of Cuba, July 7, 
1960.1 The Court ruled that the sugar was still the seller’s and located 
within the territory of Cuba at the time it was taken. The main issue was, 
therefore, whether the buyer should pay over the proceeds of the sale to the 
plaintiff, claiming as the agent of the Government of Cuba. Excerpts from 
the opinion ? follow: 


If the Cuban nationalization decree is not enforceable in the courts of 
this country plaintiff cannot recover. I may not refuse to enforce the 
nationalization decree on the ground that it did not comply with the 
formal requisites imposed by Cuban law, and I therefore must reject Farr 
Whitlock’s contention that there is an issue as to whether the decree was 


®The suggestion that the making of false statements is not within the defendant 
Thomson’s official duties, since wrongdoing -is never authorized, was laid to rest in 
Gregoire v. Biddle, 2 Cir., 1949, 177 F.2d 579, 581, where the Court said: ‘‘ The decisions 
have, indeed, always imposed as a limitation upon the immunity that the official’s act 
must have been within the scope of his powers; and it can be argued that official 
powers, since they exist only for the public good, never cover occasions where the public 
good is not their aim, and hence that to exercise a power dishonestly is necessarily to 
overstep its bounds. A moment’s reflection shows, however, that that cannot be the 
meaning of the limitation without defeating the whole doctrine. What is meant by 
saying that the officer must be acting within his power cannot be more than that the 
occasion must be such as would have justified the act, if he had been using his power 
for any of the purposes on whose account it was vested in him.’’ 

4Complaint, par. 3. 1 Reprinted below, p. 822. 

2The court’s footnotes, although of considerable interest, are omitted for lack of 
space. The excerpts from the opinion also carry references to authorities. We have 
reported the case for this issue prior to its printing in the National Reporter System, 
because of its importance. 
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in fact published in the Official Gazette of Cuba, as Cuban law is said to 
require. See, e.g., Underhill v. Hernandez, 168 U.S. 250; United States 
ex rel. Von Heymann v. Watkins, 2 Cir., 159 F.2d 650; Restatement, 
Foreign Relations Law of the United States § 28d(1) (Tent. Draft No. 4, 
1960) ; Note, Acts of State and the Conflict of Laws, 35 N.Y.U.L. Rev. 234, 
240-42 (1960); but see Shapleigh v. Mier, 299 U.S. 468, 471-73; Zander, 
The Act of State Doctrine, 53 Am. J. Int’l L. 826, 845-46 (1959). Nor 
am I free to refuse enforcement to the nationalization decree because it 
violates the public policy of the forum. E.g., Underhill v. Hernandez, 
168 U.S. 250; Oetjen v. Central Leather Co., 246 U.S. 297; Ricaud v. 
American Metal Co., 246 U.S. 304; Holzer v. Deutsche Reichsbahn-Gesell- 
schaft, 277 N.Y. 474; Luther v. Sagor (1921) 3 K.B. 532. 


[I. Act of State Doctrine] 


The crucial question remains, however, whether this court can examine 
the validity of the Cuban act under international law and refuse recognition 
to the act if it is in violation of international law. Apparently, no court 
in this country has passed on the question. See Restatement, Foreign Re- 
lations Law of the United States § 28d(2) and comment e. thereto (Tent. 
Draft No. 4, 1960) ; Zander, The Act of State Doctrine, 53 Am. J. Int’! L. 
826, 843, 845, supra. To be sure, there are dicta in a few cases but they 
furnish little aid. Contrast, e.g., Shapleigh v. Mier, 299 U.S. 468, 471, 
with Sulyok v. Penzinteziti, 1st Dep’t., 279 App. Div. 528, 535, modified 
per curiam, 304 N.Y. 704. Foreign forums have evidenced some willing- 
ness to examine the validity of foreign acts under international law but by 
far the strongest support for such examination has come from legal com- 
mentators and textwriters. I hold that in the circumstances of the present 
action the law of the forum. will not enforce the Cuban decree if it is 
violative of international law. 

The doctrine that courts of this country will not examine the validity 
of an act of a foreign state insofar as it purports to be effective within 
the territory of the acting state has its source in our conflict of laws 
principles. The rule is thus a self-imposed restraint. Even if one were 
to suppose a requirement of international law that a state afford full 
faith and credit to the acts of another state, such a requirement clearly 
would not extend to an act of state which was in violation of interna- 
tional law. Probably the basic reason for judicial refusal to examine 
the validity of acts of foreign states is a wise recognition of and re- 
spect for the sovereignty of each state within its own territory, the 
right of each state to conduct its own internal affairs as it wishes. 
‘*We are not so provincial as to say that every solution of a prob- 
lem is wrong because we deal with it otherwise at home.’’ Loucks Vv. 
Standard Oil Co. of New York, 224 N.Y. 99, 111. The basis for such 
recognition and respect vanishes, however, when the act of a foreign state 
violates not what may be our provincial notions of policy but rather 
the standards imposed by international law. There is an end to the right of 
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national sovereignty when the sovereign’s acts impinge on international 
law. Judicial refusal to inquire into the validity of an act of a foreign 
state has also been due to a desire not to embarrass the Executive in its 
conduct of foreign relations. See Bernstein v. Van Heyghen Freres 
S A., 2 Cir., 163 F.2d 246, cert. den. 332 U.S. 772. The United States 
State Department has, however, delivered a note to the Cuban Government 
declaring the very nationalization law which plaintiff seeks to enforce to 
be in violation of international law. It can scarcely be believed therefore 
that judicial examination of the decree in the light of international law 
would embarrass the Executive. 

In contrast to the dearth of reasons for refusal to examine the validity 
under international law of the Cuban decree, the reasons supporting such 
examination seem to me to be compelling. Plaintiff is not a private litigant 
who may have acted in good faith reliance on the decree but is the financial 
agent of the Cuban Government and in my view stands in the shoes of 
that government in seeking to enforce the nationalization measure in the 
courts of this country. It is only a short step from the last premise to the 
conclusion that the Cuban Government is seeking directly the aid of this 
court in implementing its decree. In such circumstances, it would be almost 
incomprehensible for the forum to implement a foreign violation of inter- 
national law (assuming arguendo that the decree is so violative) by ex- 
tending to the forum the operation of this international wrong. Courts 
of this country have the obligation to respect and enforce international 
law not only by virtue of this country’s status and membership in the com- 
munity of nations but also because international law is a part of the law 
of the United States, see The Paquete Habana, 175 U.S. 677, 700; U.S. 
Const. Art. 1, § 8, cl. 10; 1 Oppenheim, International Law 41-2 (8th ed., 
Lauterpacht, 1955), supra. The conclusion is inescapable that the decree 
in the present action is subject to examination in the light of the principles 
of international law. The effective method to promote adherence to the 
standards imposed by international law is to enforce these standards in 
municipal courts, particularly in view of the poverty and inadequacy of 
international remedies. Such enforcement of the standards imposed by 
international law will undoubtedly also have the healthy result of en- 
hancing respect for the acts of foreign states which are in conformity with 
international law. 


[II. Legality of the Taking under International Law] 


The question for decision is thus whether the nationalization decree vio- 
lated international law. Both the decree and the law pursuant to which 
it was adopted stated candidly that the expropriations were defensive 
measures against actions by the United States Government to reduce the 
participation of Cuban sugars in the American sugar market. 

The Cuban law under which the nationalization decree in issue was 
enacted was promulgated immediately after Congress amended the Sugar 
Act of 1948, 61 Stat. 922, 7 U.S.C. § 1100 et seq., to authorize the President 
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to reduce the sugar quota allot[t]ed to Cuba for the remainder of 1960 and 
through March 31, 1961. See Public Law 86-592, July 6, 1960, 74 Stat. 
330, 7 U.S.C. § 1158. Secretary of State Christian A. Herter gave the 
administration’s position in support of the measure in hearings before the 
House Committee on Agriculture. Mr. Herter stated that conferral on 
the President of the power to reduce the Cuban sugar quota was necessary 
in the national interest and to insure adequate supplies of sugar. He 
asserted that Cuba, which had in the past supplied about one-third of the 
United States’ total sugar quota, might not continue to be a dependable 
supplier of sugar because of her diversification of her economy and the 
consequent reduction of her sugar acreage and because of her increasing 
commitments to supply sugar to Communist bloc countries. Because of 
these and ‘‘other cireumstances,’’ Mr. Herter declared that ‘‘this would 
be an appropriate time for the United States to seek ways to diversify its 
sources of supply and reduce the dependence of its consumers on Cuban 
sugar, the supply of which’’ might ‘‘become increasingly uncertain.’’ A 
reading of the legislative history, however, leaves no doubt that the basic 
reason for the legislation was to impose sanctions on a Government which 
Congress believed to be unfriendly and to place in the Executive a bargain- 
ing tool to obtain a change in the relations of the Cuban State toward this 
country. The immediate stimulus for the legislation was an impending 
deficit of domestic areas in filling their sugar quota, a deficit which would, 
under existing law, have afforded Cuba the option to supply an additional 
large amount of sugar above her quota to the United States’ sugar market. 

On the heels of Congressional conferral of the power on the President, 
the President issued a proclamation sharply reducing the Cuban sugar 
quota. Several weeks afterward, the nationalization decree in issue was 
promulgated, containing a recital that the reason for its ‘‘compulsory ex- 
propriation in favor of the Cuban State of property and enterprises 
owned by juridical persons that are nationals of the United States’’ was 
the aggressive acts of the Congress and the President of the United States 
in reducing the Cuban sugar quota. 

The Cuban law of July 6, 1960, pursuant to which the nationalization 
decree at issue was enacted, was declared by the United States Government 
to be violative of international law. The facts and law of the case, ir- 
respective of that determination of the Executive, require the same con- 
clusion by the Judicial with regard to the decree. 

Expropriation of C.A.V.’s property was not reasonably related to a 
public purpose involving the use of such property. The taking of the 
property was not justified by Cuba on the ground that the state required 
the property for some legitimate purpose or that transfer of ownership of 
the property was necessary for the security, defense or social good of the 
state. The taking was avowedly in retaliation for acts by the Government 
of the United States, and was totally unconnected with the subsequent use 
of the property being nationalized. This fact alone is sufficient to render 
the taking violative of international law. 
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In addition the present nationalization measure is contrary to the 
standards of international law because of its discriminatory nature. The 
act classifies United States nationals separately from all other nationals, 
and provides no reasonable basis for such a classification. The decree does 
not justify the classification on the basis of the conduct of the owners 
in managing and exploiting their properties or on the basis of the im- 
portance to the security of the state where ownership of the property 
resides. The justification is simply reprisal against another government. 
Doubtless the measures which states may employ in their rivalries are of 
great variety but they do not include the taking of the property of the 
nationals of the rival government. 

Moreover the nationalization measure in the present action violates inter- 
national law because it does not provide adequate compensation for the 
taking of the properties. The decree which expropriated the property of 
C.A.V. provides no method of compensation, but the law pursuant to which 
the decree was adopted establishes the method to be applied in the present 
ease. Compensation is to be paid in Cuban Government bonds with a term 
of not less than 30 years and bearing interest at not less than 2 per cent per 
annum. There is, however, a provision that annual interest shall be paid 
exclusively out of a fund to be set up by the National Bank of Cuba to 
consist of 25 per cent of the foreign exchange received by Cuba each year 
from sales of sugar to the United States in excess of 3 million Spanish long 
tons at a price of not less than 5.75 cents per English pound (free along- 
side). The bonds are to be amortized out of this same fund and the law 
authorizes the President of Cuba to determine how and to what extent the 
bonds will be amortized in a period of not less than thirty years. It is thus 
unclear from the law whether the bonds will be paid at maturity regard- 
less of the size of the fund. The value of the seized property for the 
purpose of payment is to be determined by appraisers selected by the 
President and Prime Minister of Cuba. As is evident from the preceding 
description of the method for compensation, payment of interest on the 
thirty year bonds is expressly conditioned on United States sugar pur- 
chases from Cuba. Indeed, were the sugar quota for Cuba to be restored 
tomorrow, contributions to the compensation fund, based on the ten year 
history of sugar purchases from Cuba before the year 1960, would be non- 
existent. The defects in the scheme are, however, more fundamental. The 
condition placed on the payment of interest on the bonds, as well as the 
uncertainty of payment at maturity, render the bonds unmarketable and 
valueless. Further, the value of the expropriated property is to be de- 
termined solely by appraisers appointed by the Cuban Government, an 
obviously adverse party to the interests of the persons whose property has 
been seized. Clearly, this is not adequate compensation within the require- 
ments of international law. 

Since the Cuban expropriation measure is a patent violation of inter- 
national law, this court will not enforce it. It follows that C.A.V. owned 
the sugar which was sold in the present case. . . 
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Standing of alien corporation to sue in U. 8. Court of Claims— 
contract claims—effect of reciprocity provisions in statute or treaty 


Over one dissent the Court of Claims held that Japanese corporations 
had standing to sue the United States in that Court on contract claims, 
despite the fact it cannot be proved by statutes or decisions that under 
Japanese claims law U. S. nationals could have maintained suits against 
the Japanese Government sounding in contract, as distinguished from 
tort. The Court reached this result by deciding that 28 U. S. C. §2502 
does not require strict reciprocity. The dissenting judge was of the view 
that the issue should be governed by what he regarded as stricter pro- 
visions in the later U. S.-Japanese Treaty of Friendship, Commerce and 
Navigation, 4 U. S. Treaties 2063 (1953), particularly Article IV, §1 and 
Article XXII, §1, and that ‘‘national treatment’’ should be taken to mean 
‘‘equal treatment.’’ The majority stressed in dictum that in continental 
or civil law countries (including Japan) governmental acceptance of liabil- 
ity on contracts is so routine as to make it difficult to prove by statute 
and precedents that such is a rule of law. Nippon Hodo Co. v. U. 8, 
285 F. 2d 766 (U.S. Ct. of Claims, Jan. 18, 1961). 


Extradition—remand to Commissioner on issue of probable cause— 
order not appealable by consul of claimant country 


Following discharge of the relator’s petition for habeas corpus, the fed- 
eral district judge remanded the case to the Commissioner to make a 
specific finding as to the sufficiency of the evidence to establish ‘‘ probable 
cause’’ as required under both Federal extradition statutes and the ap- 
plicable (U.S.-Italian) extradition treaty. The Consul General of Italy 
appealed. Held: The district court’s order is not a final one and hence 
is not appealable. In concurring, Judge Medina specifically rejected ap- 
pellant’s additional argument that the remand was beyond the jurisdiction 
of the trial judge and hence appealable as void. U. 8. ex rel. D’Amico v. 
Bishopp, 286 F. 2d 320 (U.S. Ct. A., 2d Cir., Jan. 23, 1961). 


Validation of German bonds—effect of treaty provision for arbitra- 
tion—election of remedies 


Defendant opposed plaintiff’s motion to require arbitration on the 
grounds that (1) the Federal Arbitration Statute was not applicable, be- 
cause the parties had not contracted to arbitrate and (2) an irrevocable 
election of remedies was made by plaintiff when it appealed from an order 
of the Validation Board denying validation. The court granted the motion 
to arbitrate. Judicial authority to direct arbitration rests on the U. S.- 
German (Federal Republic of Germany) Treaty of April 1, 1953, rather 
than on the Federal Arbitration Act, 9 U. S. C. §2. The court also found 
that the plaintiff’s preliminary steps taken toward judicial review of the 


1961] JUDICIAL DECISIONS 747 


Validation Board’s ruling was not an irrevocable election which, under 
the treaty, would bar arbitration. Cavac Cia. Anon. Venezolana v. Board 
for the Validation of German Bonds in the United States, 189 F. Supp. 
205 (U.S. Dist. Ct., 8. D. N. Y., Oct. 27, 1960). 


American citizen domiciled abroad—effect on diversity jurisdiction 


Plaintiff, an American citizen formerly domiciled in Pennsylvania, ac- 
quired, prior to suit, domicile in Mexico. It was held that suit in U. S. 
Federal Court under 28 U. 8S. C. §1332 could not be maintained, because 
plaintiff was neither a citizen of a ‘‘different state [of the Union]’’ or a 
‘‘eitizen of a foreign [national] state.’’ Pemberton v. Colonna, 189 
F. Supp. 430 (U.S. Dist. Ct., E. D. Pa., Nov. 23, 1960). 


Patents—foreign investors—reliance on date of invention prior to 
filing—treaty does not govern statute 


In an interference proceeding, patent rights to date of invention prior 
to filing in the United States were denied an Italian inventor on the ground 
that the statute, 35 U.S. C. § 104, governed. The court found that the 1952 
statute did not contradict Article VIII of the Italo-American Treaty of 
July 26, 1949, 63 Stat. 2268, providing for national and most-favored- 
nation treatment, but noted that if there had been repugnance, the statute 
would be controlling in a national court. Monaco v. Hoffman, 189 F. 
Supp. 474 (U. S. Dist. Ct., D. C., Dee. 8, 1960). 


Personal service outside territorial jurisdiction—invalidity—service 
on foreign government—sovereign immunity issue not reached 


A contract between the plaintiff and the Cuban Government contained a 
provision that the defendant would consent to jurisdiction by courts in 
New York over controversies which might arise out of the contract. 
Plaintiff had the Minister of the Presidency of Cuba personally served in 
Havana in an in personam proceeding based on the contract. A defense 
motion to vacate service was granted, the Federal Court sitting in New 
York finding that, despite Gilbert v. Burnstine, 174 N. E. 706 (N. Y. Ct. of 
App., 1931), the service was not authorized under the New York Civil 
Practice Act, applicable in the Federal proceeding under Rule 4(d) (7) 
of the Federal Rules of Civil Procedure. Berlanti Construction Co. v. 
Republic of Cuba, 190 F. Supp. 126 (U. S. Dist. Ct., S. D. N. Y., Dee. 13, 
1960). 


U. 8. Territories—Guam—executive order closing territorial waters— 
effect of Organic Act 


Defendant was charged under the U. S. Criminal Code with unlawfully 
entering the Guam Island Naval Defensive Sea Area, established under 
Executive Order 8683, February 14, 1941, as amended, and defined by that 
Order as extending from extreme highwater marks to the three-marine-mile 


748 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


limit of territorial waters. The defendant’s contention was that the 
Organic Act of Guam, enacted in 1950, was an exercise by Congress of 
dormant power to provide a government for Guam and hence repealed the 
power of the President to govern and control Guam in his capacity as 
Commander-in-Chief of the United States Armed Services. The court did 
not agree with defendant’s contention that the Organic Act worked a repeal 
by implication of the Executive Order under reference and denied de- 
fendant’s motion to dismiss the charge. U. 8S. v. Angcog, 190 F. Supp. 
696 (U. S. Dist. Ct. of Guam, Jan. 25, 1961). 


Legislative jurisdiction of United States—Narcotic Drug Import and 
Export Act—applicability at U. 8. airbase in Japan 


In a criminal proceeding against a member of the Armed Services under 
the Uniform Code of Military Justice, the ruling of the Staff Judge Advo- 
cate at the military trial, that the U. S. Narcotic Drug and Import Act 
applies at any place where the United States has police power, was upheld. 
A dissenting opinion expressed the view that extraterritorial effect should 
not be given to a Federal statute unless Congress has clearly indicated an 
intent that it should have such effect. U.S. v. Wilmont, 11 U. S. Ct. Mil. 
App. 698, 29 C. M. R. 514 (U.S. Ct. Mil. App., July 29, 1960). 


Nationalization—effect of Cuban expropriation decree upon power of 
N. Y. court to appoint receiver for Cuban corporation 


A Cuban corporation argued against the authority of the receiver ap- 
pointed to mobilize its choses in action localized in New York (e.g., debts 
owing to the corporation) that all the assets in question had been national- 
ized by the Cuban Government and hence that the receiver had no title. 
The court refused to give effect to the Cuban decree on the grounds that it 
was repugnant to the public policy of the forum. Schwartz v. Cia. 
Azucarera Vertientes-Camaguey de Cuba, 208 N. Y. Supp. 2d 833 (Sup. 
Ct., N. Y., Spee. Term, King’s Co., Oct. 13, 1960). Affirmed, insofar as 
appointment of the receiver was temporary pending trial on the issue 
whether the corporation had ceased to do business in New York, 207 N. Y. 
Supp. 2d 288 (Sup. Ct., App. Div., N. Y., Nov. 14, 1960). - Appointment 
of a temporary receiver pending trial on the issue of cessation of business 
was also ordered in Manalich v. Cia. Cubana de Aviacion, 8. A., 209 N. Y. 
Supp. 2d 225 (Sup. Ct., N. Y., Special Term, King’s Co., Oct. 17, 1960). 


Governmental immunity—assets of nationalized Czechoslovakian com- 
pany—burden of proving particular assets not within Department 
of State’s suggestion of immunity 


On June 22, 1959, the Department of State declared that it accepted as 
true the statement of the Czechoslovak Government that certain listed 
assets upon which execution was sought were the property of that govern- 
ment and recognized and allowed their immunity from execution. On De- 
cember 19, 1959, the Department by a second letter declared: ‘‘. . . the 
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suggestion of immunity filed . . . was not intended to be a determination 
by the Department of any controversy ... as to the ownership of any 
securities involved in the case or to deprive... [a claimant] of the 
opportunity to establish ownership of any security ...’’ Following the 
receipt of the second letter the New York court in 1959 denied the Czecho- 
slovak motion to modify a previous order appointing a receiver for the 
assets in New York of the nationalized concern, but granted leave to the 
Czechoslovak Government to prove its claim of ownership as to certain 
assets. In 1961, on the basis of a third letter from the Department, the 
Czechoslovak Government again moved to modify the original order. In 
its third letter the Department of State said that its second letter had 
merely been intended to make it clear that the allowance of immunity 
would not cover assets which a private claimant could prove had remained 
his under Czechoslovak law (e.g., not reached under the Czechoslovak act of 
nationalization). It did not mean that the Czechoslovak Government would 
be required to prove in court its ownership of property with respect to 
which its claim of immunity from execution had already been recognized 
and allowed by the Department of State. The court noted that in the 
instant proceeding the Czechoslovak Government sought, with the aid of the 
third letter, to have its immunity declared absolute as to the receiver alone, 
that is, to prevent the receiver from proving particular assets not to be 
owned by the Czechoslovak Government. This the court labeled ‘‘hybrid 
immunity.’’ It refused to accept the proposition that the Executive Branch 
of the Federal Government could use its authority to recognize and allow 
immunity to make ‘‘class distinctions of ownership.’’ ‘‘Clearly this phase 
of the suggestion is an intrusion upon the judicial function.’’ Accord- 
ingly the motion was denied, but the Czechoslovak Government was given 
leave to appear before the referee, who was instructed to take proof of the 
governmental ownership claimed and report to the court. Stephen v. 
Ziwnostenska Banka, Nat’l Corp., 213 N. Y. Supp. 2d 396 (Sup. Ct., N. Y., 
Spee. Term, N. Y. Co., Jan. 12, 1961). 


Rupture of diplomatic relations—effect on standing of foreign govern- 
ment to claim immunity for vessel—suspension of action 


The Government of Cuba attempted by several cross libels to intervene 
in an admiralty proceeding (brought by a drydock company to enforce a 
maritime lien) to assert the immunity of the vessel as being one in which 
the Cuban State has mortgage and possessory interests. At the time of 
the hearing the United States had broken diplomatic relations with the 
previously recognized Castro regime in Cuba. The court held in a 
Memorandum Opinion, so far unpublished,* that, until such time as diplo- 


*A photostatic copy of the mimeographed issue of the court’s opinion was received 
through the courtesy of a member of the Society. Originally it had been the Editors’ 
intention to withhold report on this case until the opinion should be reported in the 
National Reporter System. However, in view of our decision to report Banco Nacional 
de Cuba v. Sabbatino, et al., in this issue of the JouRNAL, p- 741 above, the instant case 
is also included. 
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matic relations with the Republic of Cuba might be resumed, the plea of © 


sovereign immunity was not available on behalf of the Government of Cuba. 
The court further ruled that the action did not abate and that it was not 
subject to dismissal: ‘‘. . . It simply means that the action is suspended 
until the Government of the Republic of Cuba is again recognized [sic] 
by the United States of America.’’ Compania de Transportes Mar Caribe, 
S. A. v. M/T Mar Caribe, Admiralty Docket No. 303; Banco de Fomento 
Agricola e Industrial de Cuba v. M/T Mar Caribe, ibid. No. 305; National 
Institute of Agrarian Reform v. M/T Maribe, ibid. No. 307, mimeographed 
Memorandum Opinion (U. S. Dist. Ct., 8. D., Texas, Corpus Christi Div., 


Jan. 27, 1961). 


DECISIONS FROM THE OTHER AMERICAN REPUBLICS * 
(1) Mexico 


Stolen Automobile Convention—constitutionality under Mexican Con- 
stitution 


Jose Terrazo Antcn claimed before a lower Federal court that he was 
dispossessed of his car under an order issued by the Secretary of Foreign 
Relations, pursuant to Article II of the U. S.-Mexican Convention on 
Stolen or Embezzled Motor Vehicles (50 Stat. 1333 (1958)). He filed a 
writ of amparo, contending that the treaty was unconstitutional and asking 
return of his ear. The Federal Judge dismissed the writ. 

Anton then appealed to the Supreme Court; and this body, in a lengthy 
opinion, affirmed. In its decision, the Supreme Court examined again the 
validity of the convention, already examined in cases 4300/50, 679/53, 
2083/53, 1810/53 and 1946/53, and reaffirmed that the treaty is valid. 
The Court noted that application of the convention by local authorities 
sometimes was made in violation of due process of law, because individuals 
are deprived of their property without the benefit of a ‘‘day in court.”’ 
Indeed, in this case, it appears that the police officials acted without a 
prior hearing being given the complainant. Nonetheless, the complainant 
was later given an administrative hearing by the Ministry of Foreign 
Relations which complied with Constitutional requirements and thus the 
error was cured. 

In summary, the opinion reaffirms that the convention is not per se 
unconstitutional and that the due process requirement of prior Mexican 
Supreme Court decisions is met by a hearing conducted by the Foreign 
Ministry. Terrazo Anton v. Procurador General de la Republica y 
Secretario de Relaciones Exteriores, Case 7885/58 before the Supreme 
Court, 2nd Panel, Boletin de Informacién Judicial, Ano XV, N° 150 (1960). 


*The Editor of the Section is pleased to announce that, beginning with the above 
case, Dr. Cesar Sepulveda, Director of the Institute of Comparative Law of the National 
Autonomous University of Mexico, and professor and author in the field of international 
law, has undertaken to report in English national decisions from Mexico and others 
of the American republics for Judicial Decisions. 
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(2) Argentina * 


Universal Copyright Convention—internal effect—absence of national 
legislation 


Suit by a Spanish publishing company against an Argentine one for 
infringement of the plaintiff’s alleged rights to the Spanish-language ver- 
sion of Pasternak’s Doctor Zhivago. Plaintiff claims by way of assignment 
from the Italian publishing concern, which allegedly signed with Pasternak 
in Moscow in 1956 a publication contract which provided for the as- 
signment of translation rights by the Italian concern. The Argentine de- 
fendant’s main contention was that the Universal Copyright Convention 
(6 U. S. Treaties 2731; T.I.A.S., No. 3324; 216 U.N. Treaty Series 132) 
did not afford the substantive rule for the case, because it had not been 
implemented by Argentine legislation. The trial court rejected the argu- 
ment and held the convention applicable. That the Soviet Union had not 
ratified the convention was seen as immaterial if Argentina had. How- 
ever, the court noted that under Article 3 of the convention its application 
depends upon proof that publication was with the authorization of the 
author. A photocopy of the contract between Pasternak and the Italian 
concern is not sufficient proof where the existence of the contract is put into 
dispute. The court recognized that difficulties of proof would present 
themselves at trial on the issue of fact, but added that at this stage, in view 
of the uncertainty surrounding the actuality of a contract, it would not be 
necessary to deal further with defendant’s arguments based upon Soviet 
law or the lack of Soviet ratification of the convention. Editorial Noguer, 
8. A. v. Editorial Forjador, et al., 6 Revista de Jurisprudencia Argentina 
218 (1959) (Criminal Chamber of the Capital, 4th Section, May 5, 1959). 


Treaties—internal effect—later conflicting decree law 


The plaintiff imported from Brazil in 1952 a shipment of yerba mate 
which for various reasons stayed in Argentine customs for a considerable 
period. When it was released, increased duty was assessed under decree 
laws of 1951 and 1952, which the plaintiff paid under protest and now 
sues to recover. The plaintiff contended that his duty should have been 
assessed under the Brazilian-Argentine treaty of 1940, which provided 
in Article 7 that Brazilian imports to Argentina should not in future be 
dutiable at higher rates than those in effect under Argentine law on the 
day of the signing of the treaty. The Supreme Court of Argentina 
affirmed a decision for the plaintiff, stating: ‘‘. . . this international act 
being supreme law for the nation, it is obvious that the aforementioned 
Article 7 prevails over the decrees ...’’ Martin & Co., 8. A. v. The 
Argentine Nation, 241 Fallos de la Corte Suprema de Justicia de la Nacion 
276 (Supreme Court of Justice of the Nation, September 5, 1958). 


* Reported, in Spanish, by Dr. Juan Carlos Puig of Rosario, Argentina, in December, 
1960. It is known that in some countries there is a considerable time lag between the 
decision of cases and their reporting in available source books. 
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UNITED States DECISIONS ON NATIONALITY 


Citizenship. Naturalization of Estevez, 189 F. Supp. 705 (E. D. Pa, 
Dec. 9, 1960): Petitioner, who acquired derivative nationality as a minor 
on the naturalization of his father, lost such derivative nationality on later 
cancellation of father’s naturalization, although such cancellation was not 
for actual fraud, because the ‘‘saving clause’’ of the Nationality Act of 
1940 (8 U. 8. C. §747(a)) prevents the application in this case of 8 U. S. C. 
§738(d), which latter, if applicable, would have precluded this result, 
except in situations where the parent’s naturalization was canceled for 
actual fraud. 

Naturalization. Posusta v. U. 8., 285 F. 2d 533 (2nd Cir., Jan. 6, 
1961): Petitioner was held to be of good moral character as against the 
contention that the petitioner lacked such character for having become her 
present husband’s paramour in 1936 and borne him two children prior to 
their eventual marriage in 1959, following his divorce in 1954; ‘‘a person 
may have ‘good moral character’ though . . . delinquent on occasions in 
the past; it is enough if [s]he shows that [s]he does not transgress the 
accepted canons more often than usual.’’ Grzymala-Siedlecki v. U. 8., 285 
F. 2d 836 (5th Cir., Jan. 20, 1961): Petitioner is not disqualified from 
naturalization by 8 U. 8S. C. §1424 as a result of his enrollment in the 
Polish Naval Academy, which automatically involved membership in a 
Communist organization, because such enrollment was for the purpose of 
‘‘obtaining employment, food rations, or other essentials of living. . .” 
within the meaning of the above statute. Naturalization of Estevez, see 
‘‘Citizenship’’ above: Petitioner was held to be disqualified from naturali- 
zation because, after being told by a chief petty officer at a Naval re- 
cruiting station in 1938 that he was not eligible for naval service because 
foreign born, he claimed exemption in 1941 under Forms DDS 301 and 304, 
whereas if he had known of the U.S.-Spanish treaty of July 3, 1902, 33 Stat. 
2105, he could have claimed exemption under Revised Form DDS 301 
without consequent permanent ineligibility for citizenship. Naturalization 
of Dobric, 189 F. Supp. 638 (D. Minn., Dec. 21, 1960): Petitioner was 
found to lack good moral character and hence to be ineligible for naturali- 
zation, because he failed to support his two infant children who remained 
in Italy with his wife, whom he divorced in the U. S. after she refused 
to accompany him here; ‘‘. . . the responsibility of parenthood springs 
from the Canons of the Everlasting, so aptly described in our great Ameri- 
ean Charter, declaratory of the rights of man as ‘the laws of Nature and 
of Nature’s God... .’”’ 

Denaturalization. Costello v. U. S8., 365 U. S. 265 (Feb. 20, 1961): 
Concealment by Costello of the fact that bootlegging was his true occupation 
at the time of his naturalization during the prohibition era supported the 
conclusion that there had been concealment and willful misrepresentation 
sufficient to support denaturalization ; dissent by Douglas and Black, J.J.: 
‘*. . . bootlegging’ per se would [not] have been a ground for denying 
naturalization to an alien in the 1920’s. If it were, it would be an act of 
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hypocrisy unparalleled in American life ...’’ U. 8. v. Lucchese, 365 
U.S. 290 (Feb. 20, 1961): Companion ease to Costello, above, holding 
that dismissal of a denaturalization proceeding because the Government 
had not filed a ‘‘good cause’’ affidavit would not bar a subsequent de- 
naturalization proceeding against the same defendant. 

Deportation. McKay v. Turner, 283 F. 2d 728 (9th Cir., Oct. 24, 1960) : 
Motions to restrain and stay deportation were denied where, after a prior 
unsuccessful effort, new legal arguments but no new facts were submitted, 
and where all the new legal arguments had previously been settled by 
Supreme Court decisions contrary to the movants’ contentions. Wong 
Kwok Sui v. Boyd, 285 F. 2d 572 (9th Cir., Dee. 14, 1960) : Decision of the 
trial court that on the weight of the evidence, including a blood test, peti- 
tioner had not established his citizenship by birth, was sustained. Chao- 
Ling Wang v. Pilliod, 285 F. 2d 517 (7th Cir., Dee. 27, 1960) : Probability 
that a deserting alien naval officer would be tried in Formosa for his failure 
to return in obedience to orders would not be ‘‘physical persecution’’ au- 
thorizing the withholding of deportation. Chan Chuen v. Esperdy, 285 F. 
2d 353 (2nd Cir., Dec. 30, 1960): Hong Kong is a ‘‘country,’’ within the 
meaning of the statute, to which the alien could be deported. Marinelli v. 
Ryan, 285 F. 2d 474 (2nd Cir., Jan. 4, 1961) : Conviction of the offense of 
touching a boy under 16 with sexual intent is conviction of a crime involv- 
ing moral turpitude, justifying deportation. U. S. ex. rel. Sollazzo v. 
Esperdy, 285 F. 2d 341 (2nd Cir., Jan. 13, 1961) : A conviction for bribery 
of a participant in an amateur sport is a conviction for a crime involving 
moral turpitude, justifying deportation. Berghoefer v. Johnson, 285 F. 2d 
762 (5th Cir., Jan. 13, 1961) : Per curiam affirmance of an order of deporta- 
tion as against the alien’s contention that the District Director should have 
reopened an earlier proceeding, not appealed from, and given leave to apply 
for voluntary departure nunc pro tunc. Spinella v. Esperdy, 188 F. Supp. 
535 (S. D. N. Y., Oct. 11, 1960): A collateral attack on a prior, final, 
effectuated deportation order will not be permitted unless the court is con- 
vinced that the former proceedings involved a gross miscarriage of justice. 
U. 8. ex. rel. Szlajmer v. Esperdy, 188 F. Supp. 491 (S. D. N. Y., Oct. 26, 
1960): Under the facts, the alien was deprived of the privilege of being 
represented by counsel before the Board of Immigration Appeals; case was 
remanded and temporary injunction against deportation granted. 

Miscellaneous. U. 8. ex. rel. Perez-Varella v. Esperdy, 285 F. 2d 723 
(2nd Cir., Dec. 22, 1960): Dismissal of habeas corpus was affirmed 
in the ease of a crewman who had deserted a Spanish naval training vessel 
in an American port, because the treaty between the United States and 
Spain of July 3, 1902, 33 Stat. 2105, providing for the summary arrest and 
return of deserters was not abrogated by subsequent statutes dealing with 
the treatment of merchant seamen who desert in United States ports. JU. 8. 
ex rel. Szlajmer v. Esperdy, 188 F. Supp. 491 (S. D. N. Y., Oct. 26, 1960) : 
Habeas corpus was sustained against the master of a Polish vessel on the 
ground that the seaman’s claim of political asylum entitled him to a hear- 
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ing under a statute authorizing the Attorney General to grant politica] 
asylum. Clouse v. Andonian, 189 F. Supp. 78 (N. D. Ind., Oct. 31, 1960) : 
An alien in the United States on a student visa cannot acquire ‘‘residence’’ 
in the State of the Union where he lives and goes to school within the 
ambit of an argument that only ‘‘non-residents’’ may be served with 
process in automobile injury cases under a Non-resident Motorist statute 
in the forum State. 


‘ 
f 


BOOK REVIEWS AND NOTES 


Studies in World Public Order. By Myres S. McDougal and Associates. 
New Haven: Yale University Press, 1960. pp. xx, 1058. Index. $15.00. 


Readers of the numerous writings of Professor McDougal, Sterling 
Professor of Law, Yale University, and a former president of the American 
Society of International Law, will be delighted to find some of his out- 
standing works collected in one source; moreover, this volume is one that 
the practicing lawyer should enjoy possessing in both his personal and 
professional library. 

The author and his colleagues—William T. Burke, Florentino P. Feli- 
eiano, Asher Lans, Richard N. Gardner, Harold D. Lasswell, Gertrude 
C. K. Leighton, Leon Lipson, and Norbert A. Schlei—bring together articles 
that have previously appeared elsewhere, primarily in the Yale Law Journal 
and the AMERICAN JOURNAL OF INTERNATIONAL Law, for the purpose of 
offering the reader a comprehensive analysis, theory, and general frame- 
work of a policy-oriented jurisprudence capable of dealing effectively with 
‘*. , . those features of the world social process, including both goal values 
and implementing institutions, which are protected by law’’ (p. x). 
Thus, the author states his purpose, along with that of his associate 
Harold D. Lasswell, as an attempt to offer ‘‘. . . a contextual policy- 
oriented jurisprudence, postulating as its overriding goal the dignity of 
man in an increasingly universal public order’’ (p. ix). In addition to 
offering the general theory, framework, and intellectual procedures of such 
a universal and fundamental jurisprudence, an attempt is made—very 
effectively in the opinion of the reviewer—to apply the theoretical legal 
structure to pressing disputes in current international law and relations. 

It follows that ‘‘[t]he primary focus of a policy-oriented, contextual 
jurisprudence, designed to serve the goals of a world public order of human 
dignity, must, accordingly, be upon these ¢éomplex world social and power 
processes and their interrelations, and especially upon the factors which 
affect particular decisions within such processes’’ (p. x). The view is 
taken that: (1) full utilization must be made of the ever expanding 
knowledge of the social and behavioral sciences; (2) the interrelations of 
community social and power processes at their various levels must be 
included; (3) the public order of any society is dependent on the scheme 
of the global order as to both its inclusive and exclusive interests; (4) the 
common interest (or common law of mankind) must be maintained in a 
global legal ‘‘system’’ ‘‘. . . to secure the greatest production and widest 
sharing of the values of human dignity’’ (p. xii). 

Specifically, the twelve distinct chapters are grouped together under 
four main headings, the first being entitled ‘‘The Framework of Inquiry,’’ 
comprising among others, the splendid essay, ‘‘Legal Education and Public 
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Policy: Professional Training in the Public Interest,’’ which attempts to 
attack the most fundamental level in any legal regime—the education pro- 
vided future legal statesmen. Naturally, reform is advocated by McDougal 
and Lasswell, particularly as to the ultimate aim of such instruction. Ac- 
cordingly, they maintain: 


. if legal education in the contemporary world is adequately to 
serve the needs of a free and productive commonwealth, it must be 
conscious, efficient, and systematic training for policy-making. The 
proper function of our law schools is, in short, to contribute to the 
training of policy-makers for the ever more complete achievement of 
the democratic values that constitute the professed ends of American 
polity. (p. 46.) 


The reviewer can only urge the reader to investigate, at his leisure, the 
amplification of the above proposal. 

‘Strategies for Minimum Order,’’ the second section of the book, the 
most carefully developed portion of the publication, presents an eight-part 
treatise entitled ‘‘Treaties and Congressional-Executive or Presidential 
Agreements: Interchangeable Instruments of National Policy,’’ containing 
an exhaustive evaluation of the relationship between the various means by 
which the United States obligates itself with foreign governments. Fur- 
thermore, the relationship between international law and domestic law— 
as governed by the United States Constitution—is carefully examined with 
a view toward the future development as indicated by actual practice of 
the entire global scheme by which our Nation undertakes international com- 
mitments in a wide variety of pressing areas. 

The third major division of the work, ‘‘Strategies for Management of 
Sharable Resources,’’ offers three shorter articles dealing with the law of 
the high seas and outer space, with particular emphasis upon the con- 
flicting interests of two main groups of nations, namely, those who desire 
to exclude all others from the utilization of the natural resources of the 
sea (including the right of passage and communication) as against those 
advocating that the benefits to be derived from the oceans and outer space 
should be so employed as to benefit all of the peoples of the world to the 
fullest extent possible. The reviewer. particularly enjoyed the article, 
written with Norbert A. Schlei, on ‘‘The Hydrogen Bomb Tests in Per- 
spective: Lawful Measures for Security,’’ in which the recent American 
atomic tests in the Pacific are justified as a lawful exercise of limited 
sovereignty over areas of our United Nations Trust Territory and the 
surrounding areas of the high seas; hence, the argument that the United 
States has violated international law is forcefully refuted on the ground 
of necessity as to both our national defense and the protection of the 
Free World. 

The volume is rounded out by the fourth major division, ‘‘Strategies 
for Optimum Order,’’ in which a former address by the author to the 
American Society of International Law is used to conclude the inquiry; 
consequently, ‘‘Perspectives for an International Law of Human Dignity”’ 
is defined as the process of authoritative decision-making of a world publi¢ 
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order where values of human dignity and freedom are shaped by persua- 
sion rather than coercion based on power politics, economic pressure, and 
military force. In brief, the author proposes that scholars, advocates, 
counselors, and decision-makers must help mankind develop from its 
present position of possible global destruction by modern weapons that he 
describes as a ‘‘balance of terror’’ to ‘‘. . . a more complete world public 
order—toward an integrative universalism—in which the values of human 
dignity may be fulfilled and made more secure’’ (p. 990). 

Therefore, the attempt is made merely to conduct an inquiry, insofar 
as his basic frame of reference—policy orientation—becomes involved with 
the values and legal norms of the international system and, finally, to indi- 
cate how lawyers may contribute to the attainment of the clarification of 
international law by the use of legal techniques oriented toward a policy 
approach for the purpose of assuring (1) human survival and (2) the 
emancipation of the human being in all parts of the world to his fullest 
status and with proper protection under law. 


The most insistent contemporary challenge to all of us, lawyers and 
nonlawyers alike, committed to human-dignity values, is to devise and 
execute a strategy of communication which will create in the effective 
decision-makers of the world the appropriate predispositions to put 
such an international law into controlling practice. (p. 1018.) 


The reviewer submits that the essays are most provocative and will 
stimulate the mind of any serious reader who is gravely concerned with the 
state of the developing international law in our century. 


W. Paut GorMLEY 


Philosophical Anthropology and Practical Politics. By F. 8. C. Northrop. 
New York: Macmillan Company, 1960. pp. xi, 384. Index. $6.50. 


Professor Northrop, in a series of writings, has progressed from abstract 
philosophy to practical advice, but practical advice grounded in broad 
philosophical and scientific generalizations. He believes that law inheres 
less in its physical sanctions, as asserted in the theories of Hobbes, Austin, 
and Marx, than in its normative content. ‘The real sanction of law depends 
on the degree in which it expresses the culture or ‘‘living law’’ of the 
people to whom it applies. He finds anthropological support for the 
proposition that every culture, however primitive, flows from philosophical 
premises which give it coherence and unity, and, however much these 
premises appear to differ, they all have something in common making 
possible some form of integration in a more general legal system. Finally, 
he believes, following Sir Henry Maine, that resistance to such integration 
flows from the elements of ‘‘status’’ in most legal systems which, with 
wider contacts, tend to be subordinated to the concept of ‘‘contract,’’ 
utilized by the great Roman jurists to synthesize the jus civile of the 
Mediterranean countries, including Rome itself, into the jus gentium and 
jus naturale of the Justinian Code. 

He points out that the same process was attempted by the sixteenth 
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and seventeenth-century jurists to create international law on the basis of 
express or presumed consent of the nations. The concept that law reflects 
power, and the contradiction between norms based on ‘‘status’’ and those 
based on ‘‘contract’’ continue, he thinks, to obstruct rational action by 
foreign offices, courts and jurists toward developing effective international 
law and also certain aspects of constitutional law. Neither the problems 
of Little Rock nor those of the ‘‘cold war’’ can be solved, he thinks, by 
the application of power nor by denying the possibility of a more general 
law reconciling differences, nor can the ‘‘cold war’’ problem be solved by 
the construction of a paper world constitution, but only by ‘‘taking the 
time and trouble to determine what the complex and diversified living 
law of the world is’’ (p. 13). 

The debt which Professor Northrop owes to historical jurists like Maine 
and sociological jurists like Ehrlich and Pound is indicated in his footnotes, 
He, however, in the course of his book, pays tribute to cultural anthropolo- 
gists like Paul Radin and Clyde Kluckhohn, to neurophysiologists like 
Warren S. McCulloch and Walter Pitts, and to the inventors of thinking 
machines like Norbert Wiener and John von Neumann. From such writers 
he has evolved a theory of the correlation of neurological, observable, con- 
ceptual, and logical phenomena to form a legal theory. He has also learned 
from many physicists, philosophers, mathematicians, linguists, biologists, po- 
litical scientists, and internationalists. His erudition is great, his ideas are 
arresting, his logic is generally satisfying, and his criticisms, especially of 
contemporary practitioners in the arts of international relations, are cogent. 

The blurb on the jacket says the book answers the question ‘‘Can War 
be Avoided?’’ by a ‘‘qualified yes.’’ Whether his prescriptions defining 
the qualification are sufficient, whether they will convince the public and 
statesmen, and whether action upon them will produce a peaceful, law- 
governed world remain to be seen. The difficulties are indicated by his 
final prescription : 

In short, the people and their leaders everywhere must be taught 
the imageless, formal ethic of the law of contract, thereby learning that 
they can perfectly realize their non-codifiable jen, Nirvana, or Brahman 
goal value only if they combine its intuitive indeterminate and w- 
codifiable experience of the morally good, the politically just and re- 
ligiously Divine with the more formal, imageless type of goal value 
which free democratic law-of-contract philosophy defines and of which 
the prophets and saints of the three Semitic religions of the Middle 
East and the West had a premonition in their concept of God as an 
imageless determinate logos who transcends and transforms differ- 
entiated intuitive immediacy. (p. 354.) 

Judging by what has gone before, this seems to mean that for a time 
international law must be mainly concerned with establishing mutual re- 
spect for territorial sovereignties, each of which applies the ‘‘living law 
habits of the majority of people in the community’’ (p. 4), but gradually 
universal principles may infiltrate each of these communities through edu- 
cation, assisted by skillful legislation, moving its ‘‘living law’’ toward ac- 
ceptance of those principles. The immediate task is, therefore, the ap- 
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plication of international law as established by custom and treaty, but the 
ultimate task is to discover the ‘‘general principles of law recognized by 
civilized nations’’ through comparison of different legal systems and de- 
ductions from verified sociological and psychological propositions. 

The reviewer believes that the book, in bringing knowledge from numer- 
ous disciplines to bear on the problems of international law and interna- 
tional relations, has made important contributions in these fields. A 
reader who can master prose like the above-quoted 110-word sentence can 
learn much about the nature of the human person, of the nation, of par- 
ticular nations, especially the Soviet Union and Communist China, and 
about the kind of world that is desirable and possible. He will also find 
much to ponder concerning the errors and mistakes about ideology and 
foreign policy in current thinking on both sides of the Iron Curtain and 
about suggestions for correcting these errors and mistakes. The author 
does not hesitate to give detailed advice to foreign service officers, legis- 
lators, and educators. It is to be hoped that the book will command the 
attention it deserves among these various classes of potential readers, as 
well as among students of international law and general jurisprudence. 


Quincy WRIGHT 


Guide to Legislation on Restrictive Business Practices—Europe and North 
America. Organization for European Economic Co-operation. 3 vols. 
Vol. 1: 304 pp.; Vol. 2: 408 pp. (1960) ; Vol. 3: 267 pp. (1961). Paris: 
European Productivity Agency, OEEC. $6.00 per volume. 


One of the most surprising and impressive legal developments of the 
past decade has been the enactment, in countries presumably impregnated 
with the cartel mentality, of national legislation directed against cartel 
practices. The publication, under the auspices of the Organization for 
European Economic Co-operation, of these three loose-leaf volumes, re- 
printing the texts of the restrictive business practice legislation of thirteen 
countries, the European Economic Community (‘‘Common Market’’) and 
the European Coal and Steel Community, and containing useful back- 
ground and explanatory material, constitutes official recognition of the 
importance and continuity of this trend towards more liberal economic 
policies. 

These volumes have obvious utility for the international businessman 
and his advisers, whose operations must conform to the new national and 
supranational (Community) policies. Similarly, they should intrigue the 
student of international law and organization and the comparative lawyer. 
Thus, it is interesting to compare the utterly diverse legislative and ad- 
ministrative antitrust approaches of the ‘‘Common Market’’ countries, 
Germany, France, The Netherlands and Italy, and to speculate as to how 
they will mesh in with the obligations imposed on those countries by the 
antitrust provisions of the Rome Treaty establishing the Common Market. 
Italy is the extreme case indicating the long road that some of these 
countries have traveled from the regimented national economic philosophies 
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of the 1930’s and 1940’s; since the only official recognition of the new 
dispensation is the government’s bill to set up a commission to study the 
problem, the text of the relevant Fascist legislation of 1932, 1937 and 
1942 is reprinted. Unfortunately, the governmental nature of this compila- 
tion precludes publication of the Draconian proposals of the so-called left 
wing of the Christian Democratic Party, which would make even the 
hardened United States antitrust practitioner shudder. 

Towards one end of the economic spectrum, The Netherlands has in- 
sinuated, within the framework of a highly collaborative social ethos and 
system of industrial organization, a program for the abrogation and modi- 
fication of restrictive agreements that are found to be against the public 
interest. At the other end is the German law of July 27, 1957, which, 
contrary to the general European tradition of merely regulating cartel 
abuses, commences with an absolute prohibition against cartel practices. 
Only time can tell whether the prohibitory approach taken by the German 
statute and the Common Market Treaty will be significantly eroded by 
statutory exceptions, administrative weakness or lack of public support. 

Somewhere in between is the new French legislation which is prohibitory 
in form and outlaws resale price maintenance, refusals to sell and dis- 
criminatory conditions of sale, but operates in an administrative framework 
that makes it in practical effect a statute regulating cartel abuse. 

Passing to the countries in the European Free Trade Area group, the 
United Kingdom represents the biggest departure from past cartel tra- 
ditions. Its 1956 Restrictive Trade Practices Act, its third legislative stab 
at the problem since 1948, establishes a register for cartel agreements, and 
a special judicial tribunal for the review of such cartel agreements on the 
basis of proceedings initiated by the Registrar. If the agreement fails to 
conform to one of seven ‘‘gateway’’ tests, it is to be deemed contrary to 
the public interest—a burden of proof that represents a sharp deviation 
from conventional Anglo-Saxon jurisprudence. As of August 7, 1959, six 
hundred such agreements had been abandoned prior to the initiation of 
court proceedings, and the decisions of the Restrictive Practices Court, four 
of which are summarized in the volume, are surprising in their scope, 
particularly the decision invalidating a price-fixing agreement in the 
chronically depressed Lancashire cotton industry. 

Equally illuminating are the Swedish, Danish and Norwegian laws, 
with their emphasis on the registration of restrictive agreements and on 
publicity as a sanction for remedying cartel or monopolistic abuses. The 
Irish law of 1953 establishes a Fair Trade Commission, which makes reports 
on restrictive trade practices on the basis of which the Minister for In- 
dustry and Commerce may prohibit or modify those practices which are 
against the public interest. 

By the way of instructive contrast, these volumes contain the texts of 
the main United States antitrust laws, with an audacious but necessary com- 
pression of their judicial and administrative implementation into some 32 
pages. Enthusiasts about the superiority of the United States competitive 
system should take note of the condemnatory attitude toward resale price 
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maintenance evidenced in the legislation of France, the Scandinavian 
countries and Canada. The section on Canada, whose basic antitrust phi- 
losophy parallels that of the United States, has an interesting selection of 
court decisions which invite comparison with antitrust court opinions in 
this country. Students of comparative administrative law will be im- 
pressed by the diversity of administrative and legal procedures for attain- 
ing comparable economic objectives set forth in these volumes. 

It is to be hoped that the Organization for European Economic Co- 
operation will be encouraged to continue this hopeful exercise in interna- 
tional business and legal education, and that future loose-leaf supplements 
will contain additional information on the direction and efficacy of the 
administrative and judicial implementation of the statutory policies in- 
volved. 

SigMUND TIMBERG 


American Foreign Policy. Edited by Harold Karan Jacobson. New York: 
Random House, 1960. pp. xi, 756. Index. $6.50. 


The book under review is designed to ‘‘assist in clarifying and raising 
the level of public debate’’ insofar as it bears on foreign policy issues.* 
Grounded on the assumption that the ‘‘role of the general public in the 
public debate is to set boundaries, to broadly delimit the range of ac- 
ceptable alternatives,’’ it exhibits faith in the capacity of the people not to 
participate in day-to-day policy-making or even to understand all the issues, 
but to exercise wisely a residual veto power.’ 

To this end the editor has selected and reprinted in full forty-eight 
articles culled from about thirty sources. He moves from such broadly 
inclusive topics as ‘‘The Democratic Process,’’ the ‘‘National Interest’’ 
and the ‘‘ World Environment”’ to areas only slightly less specific such as 
the Soviet threat, NATO, the recognition of the Communist Government 
of China, military policy, foreign trade and the United Nations. The at- 
tempt is made to present contrasting points of view, an attempt which is 
only partially successful, since opposing views rarely start from the same 
premises and thus fail to lock horns.® 

The list of authors, which is broadly representative of both academic 
and governmental circles, contains many familiar names and some sur- 
prising omissions. As might be expected, the articles vary in length and 
depth of analysis, yet the general level of discourse, keyed to the intelligent 
reader who does not claim to be a specialist, is fairly evenly sustained. 
Perhaps a willingness to pare down a few of the longer essays and to 
eliminate the more patently polemical contributions would have added to 
the enduring value of the collection. 

1 Page v. 2 Page 13. 

*This is visible, for instance, in the articles on the recognition of the Communist 
Government of China. Mr. Walter Robertson assumes that recognition has great 
symbolic significance. His discussion is also based on a non-two-China premise. Pro- 


fessor Quincey Wright’s analysis is based on different premises as is that of Mr. Reinhold 
Niebuhr (pp. 460-490). 
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It should not surprise international lawyers to discover that specific 
legal problems are largely ignored. This does not mean that ‘“‘law’’ (in- 
cluding international law) is not a factor in shaping policy; it only implies 
that disputes over legal issues are not considered critically important. 
It may be suggested that the weakness of the collection lies less in this 
omission than in a conception of the foreign policy process too narrowly 
limited to governmental attitudes and decisions. The public debate would 
be better informed if the impact of private corporations, agencies and indi- 
viduals on government policy and their réle in shaping policy inde- 
pendently of government were put into focus. Despite these omissions, the 
collection, in keeping with its major purpose, provides a set of highly 
interesting and timely essays. Perceptively written Introductory Notes by 
the Editor and judiciously selected bibliographies add to its value. 


Harpy C. 


The Saar Conflict 1945-1955. By Jaeques Freymond. London: Stevens 
& Sons, Ltd.; New York: Frederick A. Praeger, 1960. Published under 
the auspices of the Carnegie Endowment for International Peace, Euro- 
pean Center. pp. xxviii, 395. Index. $10.00. 

Die Saar zwischen Deutschland und Frankreich. By Per Fischer. Berlin 
and Frankfurt: Alfred Metzner Verlag, 1959. pp. 308. Index. DM. 
19.50. 


These two recent volumes provide us with a thorough discussion of the 
postwar Franco-German conflict over the Saar. The study by Professor 
Freymond, the director of the Graduate School of Advanced International 
Studies at Geneva, is the first in a new series sponsored by the European 
Center of the Carnegie Endowment for International Peace. In this series, 
five conflicts will be examined by distinguished European scholars; the 
coming volumes will deal with the Franco-Moroccan and Anglo-Iranian 
crises, with Cyprus and with Trieste. The Director of the European 
Center, John Goormaghtigh, will write a concluding and comparative 
work. Professor Freymond’s volume has appeared in German as well as 
in French. Per Fischer has served in the Secretariats of the Council of 
Europe and of the Western European Union. 

Both writers studiously avoid polemical judgments and political biases, 
although Mr. Fischer, who is German, frequently criticizes French moves 
or arguments as well as the domestic policies of the pro-French government 
of Johannes Hoffmann in the Saar. His entire study and two thirds of 
Mr. Freymond’s are devoted to an historical account of the conflict. Mr. 
Fischer’s is the more detailed, especially on the events which followed the 
referendum of 1955; Professor Freymond’s is more probing, and also more 
clearly and sharply presented. The rest of his book is a systematic survey 
of the various forces which shaped policies in France, in Germany, and in 
the Saar: the leaders, political parties, labor and business unions, public 
opinion. The focus throughout Mr. Freymond’s work is on the main 
decisions which marked the ten-year conflict, and on the factors which 
produced them. 
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Both authors show that, out of the four parties to the dispute, three 
were in a most ambiguous position. France never overcame the original 
contradiction between her desire to impose her economic and political con- 
trol on the Saar and her attempt to weaken the lure of Germany by giving 
to the Saar a broad autonomy. When France accepted the idea of a 
European solution, she did her best to combine it with the maintenance 
of her own privileged position. Germany’s leaders were caught between 
their determination to achieve a reconciliation with France and the need to 
avoid any solution in the Saar which would undermine the Federal Re- 
public’s stand on the Eastern provinces. The Hoffmann regime tried to 
show to the Saarlanders that autonomy would be the best status for them, 
but was perpetually embarrassed by French measures which seemed to 
deny such autonomy. Only the pro-German groups in the Saar had a 
clear-cut position, and the ban enforced against them by Hoffmann gave 
them the added benefit of martyrdom. Both writers stress that the German 
and French Governments, in their attempts at negotiating an agreement, 
were frequently paralyzed by their domestic opposition: the Social Demo- 
crats in Germany, the Gaullists in France (whose remarkable representative 
in the Saar, Gilbert Grandval, also fought against such attempts). Both 
authors point out that France’s policy tended to be self-defeating: French 
business groups and opinion in Lorraine resented the reconstruction of the 
Saar industry and the economic union between the Saar and France; the 
Saar’s share of the Marshall aid to France remained very low. 

The writers, in their assessment of the reasons why the Saar finally 
decided to revert to Germany, differ in their emphasis. Mr. Fischer’s hero 
is Adenauer, because the Chancellor had endorsed a supranational solu- 
tion ; his villains are the French nationalists who, in 1954, killed the dream 
of European federal integration. According to him, the Mendés-France- 
Adenauer agreement of October, 1954, was not really a European solution 
any longer: it provided only ‘‘Europeanization without Europe,’’ in con- 
trast to the draft which the Council of Europe had adopted six months 
earlier. Consequently, according to Mr. Fischer, the 1954 deal had no 
real attraction for the population of the Saar. Mr. Freymond agrees that 
the appeal of the European ideal was nil in 1955; but he makes no such 
sharp distinction between the varieties of European solutions; his hero, 
if any, is Mendés-France, who did after all negotiate (with impressive 
speed) a European solution with Adenauer. The ultimate repudiation of 
this agreement by the Saarlanders, according to the Swiss scholar, was 
due to two main factors: the decline in France’s economic and political 
position after 1950, as compared to Germany’s recovery, and the permanent 
contradictions in French policy which have been mentioned above. Mr. 
Freymond’s judgment of Grandval is much more balanced than Fischer’s: 
Grandval was not just a French nationalist, he often acted as the spokesman 
for genuine Saar autonomy—and thus was more consistent than either 
the straight nationalists, or the half-hearted ‘‘Europeans.”’ 

One of the lessons of the Saar conflict which both authors underline 
is the vanity of repression (of the kind which hit the pro-German parties 
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in the Saar) as long as no positive measures are taken to offset the appeal 
of the opposition. Another lesson, which Mr. Freymond’s admirable sur- 
vey of the forces involved brings out, is that only the relative indifference 
of public opinion (including major economic interests) made possible first 
the agreement of 1954, and finally the settlement of 1956. The Saar 
quarrel had never ceased being of minor importance for the two countries 
concerned. The same, of course, cannot be said of some of the other con- 
flicts which the new Carnegie series will cover. 
StantEY HorrMann 


Treaty-Making Power. By Hans Blix. London: Stevens & Sons, Ltd.; 
New York: Frederick A. Praeger, 1960. pp. xviii, 414. Index. $16.00. 


Who may negotiate and sign international agreements and how far the 
powers of a negotiator or a signer extend are sometimes matters of conse- 
quence, particularly since an increased percentage of agreements enter into 
force without being subjected to ratification. Upon whom does the obliga- 
tion of good faith rest when, following an almost carefree current tend- 
ency, one state does not require the representative of another who is neither 
head of state nor foreign minister to exhibit his full powers to sign and 
that person does so in excess of his authority? To this and other questions 
related to the treaty-making power a Scandinavian scholar has addressed 
himself, carefully distinguishing the municipally relevant from the inter- 
nationally relevant, and tendencies from established rules. 

Dr. Blix approaches his subject with a concern both for what happens 
in practice, of which he presents and analyzes numerous examples, and for 
theories that have been set forth in an effort to explain what happens, 
although the latter presentation includes what may seem to be an excessive 
reference to Bittner and Chailley as representatives of two extreme view- 
points. In any case, the necessary distinctions are made between stages 
of the process of making the various types of international agreements and 
authorizations to perform each task, as well as those between the powers 
of heads of states and of governments, of foreign ministers, of diplomatic 
agents empowered to negotiate or to sign a particular agreement, and of 
department heads given a general authorization to conclude agreements 
related to their particular areas of concern. 

In his conclusions upon competence to conclude treaties on behalf of the 
state, the author rejects the idea that an organ concluding a treaty without 
being authorized under constitutional law is incompetent under interna- 
tional law. The rejection rests on the ground that the members of the 
international community have not displayed a mutual interest in upholding 
constitutional rules generally or those relating to democratic control in 
particular. He also rejects the theory that the head of state possesses 
plenary treaty-making power under international law, for modern heads 
of states are frequently deprived of all political power. Instead, Dr. Blix 
subscribes to what he labels ‘‘the theory of apparent ability.’’ This he 
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sees as having the merits of avoiding the complications of lack of uniformity 
in constitutional requirements for treaty-making and resultant minute 
evaluations of foreign municipal law or embarrassing inquiries directed to 
other governments, as well as eliminating such distinctions as that between 
notorious and other constitutional provisions and that between revolution- 
ary governments, whose competence might have to be determined by ap- 
parent ability anyhow, and governments acting unconstitutionally. A fur- 
ther argument employed in support of the theory of apparent ability is 
that international tribunals are not called upon to base their decisions upon 
the fine points of constitutional law. 

Of particular note among the meritorious sections of this book are those 
on the treaty-making competence of authorities and governments in exile 
and, perhaps of particular value as the vicissitudes of newly won inde- 
pendence become manifest in former colonies, of revolutionary governments. 
This reviewer would have been more pleased if consideration could have 
been given to Netherlands practice since 1953, particularly to the relation- 
ship between the agent’s competence and the procedure of tacit legislative 
consent. But he is content to forego that broadening of the study in view 
of the references to Swedish practice, as well as to more familiar practices 
as also set forth in the numerous references listed in a most useful 


bibliography. Wes.ey L. Goutp 


The United States and the United Nations: Promoting the Public Welfare. 
By L. K. Hyde, Jr. New York: Manhattan Publishing Co., 1960. pp. 
xiv, 249. Index. $3.00. 


This volume is part of the series of national studies on international 
organization initiated by the Carnegie Endowment for International Peace 
some years ago; it is the second work in the series which deals with United 
States policies and attitudes toward the United Nations. Its author, Louis 
K. Hyde, served as an adviser to the U. S. Representative on the Economic 
and Social Council of the United Nations. 

Mr. Hyde covers the period 1945-1955 and deals with U. S. plans and 
tacties in the fields of aid to refugees, technical assistance and economic 
development, and human rights. The chapters which describe American 
initiatives—and retreats—in those areas are somewhat kaleidoscopic and 
glib, Mr. Hyde is very much aware of, and rightly mentions, the argu- 
ments of those who, in the United States, objected to such schemes as 
UNRRA, or ITO, or SUNFED or the draft covenants on human rights; 
but there is a certain cheerful heartiness in his style which tends to be 
a bit annoying (a sub-heading in one of the chapters reads: ‘‘an accident 
befalls the ITO’’). More interesting and thought-provoking are Mr. 
Hyde’s early chapters about traditional U. S. values and wartime planning, 
and his conclusion. Mr. Hyde shows that the road traveled by the United 
States has gone from idealism to legalism; bold proposals have been fol- 
lowed by retreats which left other U.N. Members puzzled and angry, and 
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which were often caused by Congressional opposition or by business fears, 
It is in the area of economic and social affairs that the problem of com- 
munication between the United States and the postwar world has been most 
troublesome. As Mr. Hyde puts it, the United States discovered that 
human beings were not all the same, that laissez-faire was not welcome 
everywhere, that European recovery and international trade were not the 
only issues; the United Nations has played a major role in educating the 
United States about a world which turned out to be eminently different 
from what the wartime leaders had expected and prepared for. In Mr. 
Hyde’s words, those leaders had wanted to universalize the U. S. philosophy 
of life, U. S. domestic institutions and various American practices in inter- 
national affairs. Frustration at being unable to fulfill those hopes has at 
times led U. S. policy-makers to take purely negative stands or to use 
stalling tactics. By and large a pattern of adjustment and acceptance of 
reality has finally emerged; whether this is enough, or whether a return 
to bold initiatives in the areas concerned is not indispensable, is a point 
which Mr. Hyde unfortunately (if cautiously) refrains from discussing. 


STaNLEY HorrMaNN 


La Politica Internacional de Colombia. By German Cavelier. Bogota: 
Editorial Iqueima, 1959. Vol. I: pp. 311; Vol. II: pp. 375; Vol. III: 
pp. 351; Vol. IV: pp. 221. Indices. Bibliography. 


The diplomatic history of Colombia mirrors the diplomatic history of 
many Latin American states. Here is the struggle for independence, the 
search for security within the framework of an association of states, the 
internecine disputes over boundaries, the political and economic concessions 
to the pressures of more powerful states, the admixture of idealism and 
opportunism in the formulation of policy. In this four-volume study, part 
of which was first published in 1949, Germdn Cavelier analyzes major 
issues arising in Colombian foreign policy from the founding of the Re- 
public to 1959. 

The first volume, covering the period 1820-1860, treats the union of 
Colombia with Venezuela and Ecuador and its dissolution; Colombian 
relations with other Latin American states as well as with the United 
States, France, and Great Britain; Bolivar’s ill-fated Congress of Panama 
of 1826; and the development of international rivalry over transit rights 
in the Isthmus of Panamé. Volume II, covering the period 1860-1903, 
deals with Colombia’s boundary negotiations with neighboring states, the 
first Pan American Conference in 1889, the events leading up to the inde- 
pendence of Panama in 1903, and includes an account of the Cerrutt 
Arbitration, the ‘‘most protracted, complex, and costly’’ claims case in 
Colombian history. The third volume, which is described as covering 
the period 1903-1959, actually concludes with the 1941 boundary settle- 
ment with Venezuela. In this volume the author discusses the lengthy ne- 
gotiations between Colombia and the United States following the Panamé 
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episode which culminated in the 1914 Treaty for the Settlement of Dif- 
ferences, which had the distinction of reposing in the United States Senate 
for seven years before it was finally approved in amended form. In the 
author’s opinion this treaty marked a decline in the ambit of international 
influence of Colombia. He might have noted that the constitutionality of 
this same treaty was at issue before the Supreme Court of Colombia as 
recently as 1958. The rest of this volume is devoted to an examination of 
the Leticia dispute with Peri of 1932-1934, and also includes an account 
of the negotiations leading to the conclusion of the 1941 Boundary Treaty 
with Venezuela. In the fourth volume, which serves as an appendix to 
the third, the author deals with the celebrated Colombian-Peruvian Asylum 
Case in the context of a general discussion of the practice of diplomatic 
asylum in Latin America. He is critical of the judgments of the Interna- 
tional Court of Justice in the Asylum Case and of the method of termina- 
tion of Haya de la Torre’s asylum in the Colombian Embassy by resort to 
the face-saving device of expelling the APRA leader from Pert, an act 
which the author considers to be a derogation of Colombia’s sound legal 
position in the case. He notes that Colombia, which had firmly supported 
the rights of the asylum state in the Haya de la Torre Case has, since 1957, 
adopted a ‘‘drastically restrictive position’’ in respect to the grant of 
diplomatic asylum, a position close to that of Perf in the Haya de la Torre 
Case. This conclusion is based, however, upon the examination of a num- 
ber of grants of asylum to Colombian political fugitives in foreign embassies 
in Bogota, from which evidence one might also conclude that when Colombia 
is the territorial state, it will favor a ‘‘restrictive’’ policy regarding diplo- 
matic asylum, while it will adopt a more generous attitude when it is the 
asylum state. In this same volume, the author refers to grants of diplo- 
matic asylum in Europe and points out that the United States did not 
refuse asylum in its Legation at Budapest to Cardinal Mindszenty, although 
it had not granted diplomatic asylum in any Latin American state during 
the present century. It may be noted, however, that although the United 
States is not favorably disposed toward the practice of diplomatic asylum, 
this country has made such grants in a number of instances in Latin 
America since 1900 (e¢.g., case No. 58 in the author’s list of instances of 
grants of diplomatic asylum). 

This well-documented study is based primarily upon Colombian, Ecua- 
dorian, and Venezuelan official sources and includes an extensive bibliog- 
raphy of other sources. The first three volumes are supplied with maps 
of the various disputed boundaries. The fourth volume contains a list of 
349 instances of grants of political asylum, mainly diplomatic, in Latin 
America, with some reference to grants in Spain in the 1930’s and in 
Hungary and Portugal in the 1950’s. This list, while hardly exhaustive 
as far as Latin America is concerned, is a useful checklist for students 
of political asylum. While Mr. Cavelier’s study regrettably does not treat 
aspects of Colombian foreign policy after 1941, other than the Colombian- 
Peruvian Asylum Case and some later asylum incidents, it is, nonetheless, 
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a scholarly and informative contribution to the literature in the field of 


Latin American international relations. 
Atona E. Evans 


Razvoj Pravnog Sistema Ujedinjenih Nacija u Svetiosti Teorije Med- 
junarodnog Prava (1955-1958) [Evolution of the Legal System of the 
United Nations in the Light of the Theory of International Law (1955- 
1958)]. Belgrade: Section of International Law of the Institute for 
International Policy and Economy, 1959. pp. 448. 


This book is more than an anthology of systematically ordered excerpts 
and condensations of various monographs. It is an attempt to explain the 
main aspects and detect the trends of the recent (1955-1958) development 
of the U.N. legal system and to do so through the writings of legal 
theoreticians and scholars of various countries and through the analysis of 
source materials produced by the United Nations. 

The book, published in the Yugoslavian (Serbo-Croatian) language, is 
divided into two major parts, preceded by an elaborate introduction and 
followed by a comprehensive bibliography. A short closing chapter in 
English explains briefly its content and how it is organized, stating that 
‘fan effort was made to cover various points of view and trends in the 
theory of International Law regarding the U.N.”’ 

The first part consists of condensations of 97 monographs, 67 written 
by outstanding foreign authors (58 by American and Western Europeans, 
9 by U.S.S.R. authors) and 30 by Yugoslav authors. These monographs, 
published in various languages during 1955-1958 in 34 leading legal 
periodicals and similar publications, were selected from over 650 relevant 
monographs published during that period in various Western and Com- 
munist countries and listed in the Bibliography (pp. 400-445). Sixteen 
are condensations of monographs published in American periodicals 
(AMERICAN JOURNAL OF INTERNATIONAL Law, and International Organiza- 
tion, Boston). The condensed monographs are systematically grouped 
under twenty different topics. 

The second part consists of texts of various resolutions of U.N. organs and 
of texts of other acts important to the evolution of the U.N. legal system. 

The Introduction, an exhaustive monograph by Lj. Aéimovié, a Yugo- 
slav scholar, analyzes, in the light of all the material here published, two 
problems: (1) Was the Charter de facto (informally) amended by practice 
during 1954-1958? (2) Has the United Nations satisfied during the same 
period the basic purposes for which it was established? The author con- 
cludes that during that period the U.N. practice represents a legally un- 
objectionable ‘‘evolution’’ of the Charter’s organic rules, but not an 
‘‘amendment’’ thereof, and that during the same period the United Nations 
has achieved positive results in all fields of its activities, and that those 
results as a whole represent progress. 

It is a useful book that will acquaint local readers of that Marxist 
country with the evolution of the law concerning the basic problems of the 
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United Nations, especially those readers who do not have sufficient knowl- 
edge of foreign languages or an easy opportunity to inform themselves 
otherwise as to the views of such a representative cross-section of foreign 
legal authors. In selecting and condensing the material the editors have 
shown a high degree of professional knowledge and skill, and a scientific 


impartiality. 
p ity Ivan SousBBoTiTcH 


La Conferencia de Ginebra y la Anchura del Mar Territorial. By Alfonso 
Garcia Robles. Mexico: 1959. pp. viii, 438. Index. 


This study of the distinguished Mexican statesman and noted writer on 
topics relating to international politics and international law deals with the 
question of the breadth of the territorial sea in the light of the first United 
Nations Conference on the Law of the Sea. Dr. Garcia Robles was a mem- 
ber of the six-man delegation of his country. In particular he represented 
Mexico in the First Committee of the Conference which was in charge of 
the problems of the territorial sea and the contiguous zone. The book con- 
sists of 155 pages of text, followed by 281 pages of documentary materials. 
The study is divided into ten chapters of varying length. The first two 
deal in general with the organization of, and results achieved by, the first 
United Nations Conference on the Law of the Sea. The next seven chapters 
treat the specific subject of the breadth of territorial waters and present 
a résumé of the historical development of the question, an analysis of the 
special case of Mexico, a discussion of the League of Nations Hague Confer- 
ence of 1930, a synopsis of the inter-American resolutions, a summary of 
the work of the International Law Commission, a detailed account of the 
endeavors of the First Committee of the Geneva Conference and, finally, 
an advance appraisal of the policy conflicts which the Second Conference 
on the Law of the Sea (which took place after the publication of the book) 
would have to resolve. The final chapter, entitled ‘‘Conclusions,’’ outlines 
the possible avenues that the second conference should pursue in order 
to attain a solution which both corresponds to current international practice 
and is equally acceptable to all nations. In the opinion of the author, a 
flexible rule establishing a maximum of twelve nautical miles, such as was 
advocated by India, Yugoslavia and Mexico at the first conference, would 
be the most realistic and promising formula. 

While Dr. Garcia Robles’ work can hardly be hailed as a great and 
searching contribution to the literature on the breadth of the territorial 
sea, especially as it fails to analyze the economic, strategic and psychological 
reasons which have prevented the different nations from reaching any 
accord on the subject, it has very considerable practical merits. First of 
all, it transcribes into a coherent and graphic narrative the occurrences, 
data and documents which otherwise would have to be culled from the 
bulky and tedious Official Records of the First United Nations Conference 
on the Law of the Sea (A/Conf. 13/38). Secondly, it reproduces and 
thus preserves the full texts of pertinent statements by the delegates of the 
various nations that were distributed in mimeographed form and are only 
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summarized in the Official Records. Finally, it gives a full account of the 
particular position of Mexico and of the efforts undertaken by the delega- 
tion of that nation, not least by Dr. Garcia Robles himself, in order to 
harmonize Mexico’s traditional claims with the over-all aim of a progres- 
sive development and codification of international law. 


Steran A. RIESENFELD 


BRIEFER NOTICES 


La Question de la Zone Contigué devant la Conférence de Genéve de 1958. 
By H. Wiebringhaus. (Sarrebruck: 1960. pp. 53.) 

Le Probléme de la Conservation et du Développement des Ressources 
Biologiques de la Mer devant la Conférence de Genéve de 1958. By J. A. 
Carrillo Saleedo and H. Wiebringhaus. (Sarrebruck: 1960. pp. 54.) 

The two pamphlets in French under review were written by authors who 
participated in the work of the 1959 Research Center of the Hague 
Academy of International Law. They deal with two particular aspects 
of the law of the high seas and contain much investigation in a relatively 
small number of pages. The first pamphlet treats the problem of the 
‘‘contiguous zone’’: its history in municipal law and treaties, its status 
at the Hague Codification Conference of 1930, and its status at Geneva in 
1958, where even then most states recognized it, at least for the traditional 
special jurisdiction, such as customs, fiscal and sanitary police purposes. 
The Geneva Conference showed also that this concept serves a good many 
states also for other purposes, that the term often extends over into very 
different problems, such as exclusive fishing rights, conservation schemes, 
width of territorial waters and even the continental shelf. There can be 
no doubt that the contiguous zone is a part of the high seas, but, from a 
practical point of view, it is mostly treated in connection with territorial 
waters. 

The second pamphlet investigates the newer problem of the conservation 
of the biological resources of the sea, gives its history, discusses the scientific 
and technical, as well as the economic and political features, and puts due 
emphasis on the necessity of reconciling the often ruthlessly egotistical 
special desires of the coastal states with the equally highly important in- 


terests of the international community as a whole. 
Joser L. Kunz 


Lehrbuch des Volkerrechts. Band I: Allgemeines Friedensrecht. By 
Friedrich Berber. (Munich and Berlin: C. H. Beck Verlag, 1960. pp. xx, 
505. Index. DM. 28.) The number of new German textbooks on inter- 
national law is still increasing. The fact undoubtedly testifies to the grow- 
ing importance of the subject matter in the legal curriculum of German 
universities. No less gratifying is the high quality of these treatises. 
The latest one of them is a work of two volumes by Friedrich Berber, 
Professor at the University of Munich. The second volume, not yet pub- 
lished, will cover the law of disputes, war and neutrality as well as the law 
of international and supranational organizations. The present first vol- 
ume, published in 1960, is a survey and analysis of what commonly goes 
under the name of the law of peace. Actually, it deals to a large extent 
with questions that are relevant to all parts of international law, such 4s, 
especially, the concept, the nature and the sources of international law. 
The bibliography at the end of the volume, listing general treatises on 
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the law of nations as well as literature on special problems, including im- 
portant articles, comprises no less than twenty-two pages. Readers in 
Anglo-American countries will miss a table of cases. 

The author’s close attention to political and sociological factors that bear 
upon the nature and the operation of the law of nations is probably the chief 
characteristic and the greatest merit of the book. His interest in the pre- 
legal and extra-legal factors is observable throughout the volume, but is 
most conspicuous in the introductory chapter, where he discusses the 
peculiar features and conditions of international law which set it apart 
from civil and domestic public law. Though Professor Berber is not blind 
to recent developments that have to some extent narrowed the distance be- 
tween the several branches of law, he does not anticipate, and does not be- 
lieve in the possibility of, any change in the essence of the law of nations as 
far as it is determined by the structure of international society. With 
words that recall Edwin M. Borchard’s conception, the author urges inter- 
national lawyers to concern themselves with the progressive development of 
the substantive principles of international law rather than with the improve- 
ment of the machinery of compulsion upon the pattern of domestic society. 

Erich 


Les Réserves dans les Déclarations d’Acceptation de la Juridiction 
Obligatoire de la Cour Internationale de Justice. (Travaux de Juridiction 
Internationale, II.) By Bertrand Maus. (Geneva: Librairie E. Droz, 
Librairie Minard ; Paris: 1959. pp. 214.) The stated purpose of this thesis 
is to determine the effect of reservations in declarations accepting the 
optional clause on the competence of the International Court of Justice. 
Brief attention is first given to the ‘‘drafting’’ history of the clause, fol- 
lowed by general consideration of the competence of the Court, of the 
unilateral character of acceptances of the clause, and of the right to insert 
reservations. The major portion of the study is then devoted to state 
practice in the matter of reservations, of which the author distinguishes 
a dozen different types, plus some not fitting precisely into the general 
categories. Of the general types of reservations, fully one half are deemed 
to limit the jurisdiction of the Court. Conspicuous among these is, of 
course, the Connally reservation, which in the author’s view renders the 
obligation under the clause ‘‘totally illusory.’’ Indeed, the author feels 
that the decline of the optional clause is due ‘‘essentially’’ to the many 
reservations contained in declarations of acceptance. There is a paucity 
of jurisprudence on the subject of reservations in acceptances; hence the 
study leans heavily on doctrinal writings and the texts of the declarations 
themselves. Against this background, doctrinal points and problems are 
discussed adequately and keenly. The over-all approach of the study 
focuses on the réle of the Court as a trial court, so to speak, rather than as 
an ultimate norm-giver, and it is in the latter réle, so some would argue, 
that the greater impact of the Court is to lie. 

R. DEENER 


Las Reservas a los Convenios Multilaterales. By José Julio Santa Pinter. 
(Buenos Aires: Roque Depalma Editor, 1959. pp. 94. Bibliography.) 

Teoria y Préctica de la Diplomacia. By José Julio Santa Pinter. 
(Buenos Aires: Roque Depalma Editor, 1958. pp. xx, 353. Index. $5.80.) 

Prior to the twentieth century, multilateral treaties were generally re- 
garded as marginal to international law, although it was widely assumed 
that the norms on the subject of reservations to such treaties were clear 
m principle, even though under certain circumstances there were permis- 
sible deviations because such instruments differed widely in functions and 
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legal character. But today, with the proliferation of multilateral treaties 
and with the continuing advent of new nations on the international stage, 
it is recognized that there are several new schools of thought on reserva- 
tions to international multilateral treaties covering not merely details but 
also fundamental principles on the subject. Dr. Santa Pinter in a short 
and sensible study of the problem covers both classical and modern views. 
His book is one of the comparatively few works from Latin America that 
has approached an international legal problem with something akin to 
North American technique. The book is exceptionally well documented 
and bears witness to the author’s endeavor to make use of the greatest 
possible volume of source material on the subject. In summary, this work 
should prove a valuable aid to students of international law in Argentina 
as well as elsewhere in Latin America. 

In Teoria y Préctica de la Diplomacia Dr. Santa Pinter has performed 
a significant service to the young men and women of Argentina who may 
aspire to join that nation’s foreign service. His book treats the principal 
problems of current diplomacy and diplomatic practice and explains clearly 
their nature, concept and functions. He focuses on the theory and practice 
of nations of the old world, the new world, the Middle East and the Com- 
munist world. Although he devotes some study to the new techniques 
and methods of modern diplomatic practice, he is very cognizant of the need 
to retain the old classical diplomacy led by experienced, trained career 
diplomats. While the book covers much familiar ground, it is well organ- 
ized and highly readable. 

A. J. THomas, Jr. 


European Yearbook. Vol. VI. Published under the Auspices of the 
Council of Europe. (The Hague: Martinus Nijhoff, 1959. pp. xvi, 530. 
Index. Gld. 31.) Continuing the general pattern developed in the pre- 
ceding volumes of this series, Dr. B. Landheer and W. Horsfall Carter, 
the joint editors, have produced another valuable compendium of informa- 
tion on the European movement carrying through 1958. In the leading 
article on ‘‘The Evolution of the European Communities,’’ Walter Hall- 
stein expresses the belief that psychological and personal factors are more 
likely than institutional elements to be crucial in the future development 
of the communities, although election of the Assembly by universal suffrage 
would, in his opinion, strengthen the political réle of this organ. A more 
pessimistic note is struck by Arthur Gaitskell in an analysis of ‘‘ Europe 
and the Economic Development of Africa.’’ Speaking out of a broad 
experience in colonial and agricultural development in Africa, Mr. Gaitskell 
believes that ‘‘the tides are at an ebb,’’ that the Common Market move has 
split Africa as it has Europe, and that a fresh start must be made if the 
divisive effects are not to impair the well-being of both Europe and Africa. 
Other articles on such subjects as the Evolution of the WEU Assembly, 
the European Convention for the Pacific Settlement of Differences, the 
NATO Parliamentarians Conference, the Need for a European Public 
Civil Service, and Multilateral Cultural Co-operation in Europe, are com- 
plemented by the usual extensive chronology of activities of the various 
organizations, texts of key resolutions and agreements, and an admirable 
bibliographical section. 

Taken as a whole this volume has sustained the high level of scholarly 
endeavor that has characterized the editing of the previous issues. 
has become the standard reference and source book on the European move- 
ment. It is an invaluable source of enlightenment and information to all 


concerned with this activity. 
NorMAan J. PADELFORD 
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Diplomatie Unserer Zeit. Herausgegeben von Karl Braunias und 
Gerald Stourzh. (Graz, Vienna, Cologne: Verlag Styria, 1959. pp. 330. 
110.) 

Die Technik der Diplomatie. By Heinrich Wildner. (Vienna: Springer- 
Verlag, 1959. pp. x, 342. Bibliography. Index. S. 7.60.) 

There exists a close relationship between theoretical concern about the 
methods of diplomacy and the practical aims we attribute to them. The 
classic literature on diplomacy was written in the seventeenth and eight- 
eenth centuries, when diplomacy was developed into a high art for the 
purpose of protecting and promoting the interests of princes. In our cen- 
tury, the practice of diplomacy has drastically declined, and so has both the 
quantity and quality of the literature concerning it. However, in recent 
years, theoretical interest in the nature of diplomacy has revived and so 
has practical concern with its methods. 

The two books under review approach the subject in different ways. 
Contemporary Diplomacy is a tri-lingual symposium which grew out of a 
seminar held in 1957 at the Austrian Castle of Klessheim. A number of 
historians and diplomats contributed to it. The most important contribu- 
tion of the volume seems to lie in its attempt to develop a typology of the 
diplomat. Thus C. Grove Haines gives an analysis of the American diplo- 
mat, Christopher Mayhew of the British, Wladimir d’Ormesson of the 
French, and so forth. Mrs. Pandit contributes an essay on ‘‘The Woman 
in Diplomacy.’’ 

The author of the other book was Secretary General of the Austrian 
Foreign Office; he finished the manuscript in January, 1943. It contains 
a number of essays dealing with the different aspects of diplomacy, such 
as history, personnel, the office of the Foreign Minister, diplomatic and 
negotiating techniques, public control of foreign policy. The book is par- 
ticularly valuable for its wealth of historic examples and for its comments 
on, and excerpts from, the literature. It also has a bibliography, which is 


good up to the second World War. Hans J. MorGentHavu 


State Immunities and Trading Activities in International Law. By 
Sompong Sucharitkul. (New York: Frederick A. Praeger, 1959. pp. xliv, 
390. Indices. $10.00.) The immunity of foreign states engaged in com- 
mercial activities has become a widely discussed topic which achieved 
prominence recently at the 1960 Salzburg Conference of the International 
Bar Association. Civil and common-law approaches are conflicting; clari- 
fication alone of the notion of ‘‘trading activity’’ is not easily available in 
any country, as pointed out in a foreword by Professor Waldock. The 
many questions related to commercial arrangements of foreign governments 
and to torts connected with those activities are worthy of comparative 
study, which the author, a legal officer of the Thailand Government, has 
done. His conclusions, based primarily on court decisions of some thirty- 
six jurisdictions, suggest restriction of the immunity for commercial 
activities of foreign governments—a principle also embodied in recent 
commercial treaties of the United States. National legislation, as well as 
judicial and governmental practice, has been thoroughly investigated. The 
book is a valuable contribution to the ever-growing literature on an im- 


rtant aspect of i i i 
po pect of international economic law Martmn DomKE 


La Répression par les Tribunaux allemands des Crimes contre l’Humanité 
et de l’Appartenance @ une Organisation criminelle en application de la 
Loi No. 10 du Conseil de Contréle Allié. By Henri Meyrowitz. (Paris: 
Librairie Générale de Droit et de Jurisprudence, 1960. pp. 514.) This 
voluminous doctoral thesis produced with a grant from the Ministry of 
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Education, and to which a prize was awarded by the Law Faculty of the 
University of Paris, fills a gap in our knowledge of the operation of 
Control Council Law No. 10. We have ample information on the activities 
of the American, English and French courts in the 15 volumes of the Trials 
of War Criminals Before the Nuremberg Military Tribunals under Control 
Council Law No. 10 (Washington, D. C., 1949-1953 (Green Series)), 15 
volumes of the Law Reports of Trials of War Criminals, Selected and Pre- 
pared by the United Nations War Crimes Commission, and in the 9 volumes 
of the Hodge collection. No such collections are available for the exercise 
of this jurisdiction by German courts except the journal, Spruchgerichte, 
published as a supplement to Zentral-Justizblatt fiir die Britische Zone in 
Hamburg. This journal contains numerous doctrinal articles and—what is 
more important—some 300 decisions of the German regular courts on crimes 
against humanity and of Spruchgerichte for membership in criminal or- 
ganizations. It is to a detailed analysis of those decisions that the bulk of 
the book (pages 215-473) is devoted. The historical and legal prolegomena 
are dealt with in pages 1-214. The author reveals a thorough knowledge of 
German, French and Anglo-Saxon law concepts and doctrines. This served 
him well in his work and enabled him to take a fresh look at some of the 
controversial problems still not finally solved, such as necessity as the real 
generator of the law of Nuremberg, the legal status of Germany after the 
collapse of the Third Reich, the concept of criminal organization and some 
more. The author concludes his abundantly documented book with the 
following eulogy to the German courts in the British Zone: 


Si done les deux incriminations créées par le statut du Tribunal mili- 
taire international ont regu vie, si par une profusion de décisions ju- 
diciaires, elles sont entrées dans le droit positif, c’est grace aux tribu- 
naux allemands de la zone britannique. . . . C’est pourquoi cette double 
jurisprudence mérite d’étre connue a l’étranger. (pp. 472-473.) 


JACOB RoBINSON 


The Middle East, Oil and the Great Powers, 1959. 2nd ed. rev. By 
Benjamin Shwadran. (New York: Council for Middle Eastern Affairs 
Press, 1959. pp. xvi, 529. Index. $7.00.) This work, whose author is 
Professor of Middle Eastern Studies at Dropsie College, has been one of 
the principal general surveys of an important and complex subject ever 
since it first appeared in 1955. In the new edition a brief account of 
events down to 1958 has been appended to each chapter, and the con- 
clusions have been revised and expanded, but the main text- remains sub- 
stantially the same. Beginning with Iran (to which more than one third 
of the book is devoted), and proceeding by way of Iraq, Saudi Arabia, and 
the Persian Gulf sheikhdoms to the Mediterranean states, it traces the 
origins, growth, and impact of the oil industry in the Middle East. Par- 
ticular attention is paid to the complicated diplomatic history of the sub- 
ject and to the governmental and company rivalries involved. The study 
is the fruit of much research, and its chief value is probably in the guidance 
it affords to the huge mass of materials in Western languages on Middle 
East oil. The references and bibliography are most comprehensive, 80 
much so that the reader should be cautioned that not all sources cited 
are equally reliable. Amidst so much data it is not surprising that there 
are a few factual errors, as in the regrettable confusion of Ambassador 
James Wadsworth with Ambassador George Wadsworth. 

In its interpretations the book is less satisfactory, for there is a tendency 
toward facile criticism of both the oil companies and the local governments, 


1961] BRIEFER NOTICES 775 


particularly in the Arab states. Despite the array of documentation, one 
feels that the author is shallow in his analysis of the profound social and 
economic forces at work in the Middle East today. In this respect the 
study seems less judicious than, for example, Professor Lenczowski’s recent 
volume on Oil and State in the Middle East. On specifically legal questions 
the book contains little, and it expresses no substantial views on such prime 
legal issues as the validity of acts of nationalization. To the lawyer its 
main attraction will be in its assemblage of background material; and for 
this it is helpful, if used with care. 
RicHARD YOUNG 


National Interests in Antarctica: An Annotated Bibliography. Com- 
piled by Robert D. Hayton for the United States Antarctic Projects Officer. 
(Washington, D. C.: U. 8. Government Printing Office, 1960. pp. 137. 
Index. $1.25.) In recent years interest in the Antarctic, that most for- 
bidding of continents, has intensified. The International Geophysical Year 
program, national explorations, the signing of a treaty governing future 
Antarctic activities by the twelve nations participating in the IGY, and 
the mild furor in the United States over its ratification have all contributed. 
Now, Professor Hayton, with Navy sponsorship, has undertaken to lighten 
the load of all doing research on political interests in Antarctica. His 
thorough bibliography, which is helpfully annotated, is especially useful 
in listing books, official publications, signed articles, pamphlets, and even 
newspaper articles from ccuntries whose materials are not widely known, 
and hence less accessible, including Argentina, Chile and the Soviet Union. 
Indeed there are 1168 items grouped alphabetically by author under 
twenty-seven country headings, and there are international and miscellane- 
ous sections as well. An index, occupying over a third of the volume, 
makes the bibliography usable for the pursuit of a single theme through 
the literature. An addendum includes materials through mid-1959, and 
it is to be hoped that the extensive literature of late 1959 and 1960, 
especially relative to the treaty, will eventually be added to this valuable 
research tool. 

Howarp TAUBENFELD 


Rivers in International Law. By F. J. Berber. Translated from German 
by R. K. Batstone. (London: Stevens & Sons Ltd.; New York: Oceana 
Publications, 1959. pp. xi, 296. Index. $9.00; £2 5s.) The original in 
German, Die Rechtsquellen des Internationalen Wassernutzungsrechts 
(1955), was reviewed in this JourNaL, Vol. 53, p. 729 (1959) by Stefan A. 
memory The present translation contains only a few changes and 
additions. 


W. JOHNSON 


Die Einordnung vélkerrechtlicher Normen in das Recht der Bundes- 
republik Deutschland. Eine Studie zu den Artikeln 25, 59 und 79 des 
Grundesgesetzes fiir die Bundesrepublik Deutschland vom 23. Mai 1949. 
By Wolfgang Pigorsch. (Hamburg: Hansischer Gildenverlag, Joachim 
Heitmann & Co., 1959. pp. vi, 135. DM. 14.80.) Any undertaking to 
ascertain the relations of the various types of rules of international law 
to the laws of the German Federal Republic must necessarily concern 
itself primarily with Article 25 of the Basic Law of May 23, 1949. As 
expected, this volume does so, but with appropriate consideration of other 
relevant articles of the Basic Law. In discussing his problem, the author 
is not unmindful of the antecedents of Article 25 as expressed in the 
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Weimar Constitution. Hence, he brings to bear upon his subject the 
interpretive literature concerning both the Weimar Constitution and the 
present Basic Law. The review of the pertinent literature provided in 
this volume is most useful, for the interpretations of other writers are 
set forth in respect to each of the forms in which rules of international 
law are to be found. 

The establishment of classifications and hierarchical ranks is based not 
just upon form but also to some degree upon content, for Article 79 makes 
reference, among other things, to treaties dealing with the right of garrison 
and to those related to defense. But this reviewer wishes that more at- 
tention had been devoted to the content of treaties, particularly with ref- 
erence to West Germany’s position in the developing European community. 

The analysis accords Uberverfassungsrang to ‘‘general rules of inter- 
national law,’’ even though there may be no specific recogniton of a par- 
ticular rule by the Federal Republic itself. Certain other treaty norms 
are accorded the same rank. But even in respect to generally accepted 
rules, whether or not expressed in treaties, the idea of a transformation 
or an incorporation dominates the author’s thinking. Hence, pacta sunt 
servanda raises the problem of ‘‘transformability.’’ An important rile 
is assigned to the transforming effect of a Vertragsgesetz in respect to 
treaties not affected by an automatic incorporation in accord with Article 
25. Even Uberverfassungsrang depends upon incorporation resulting from 


a provision of the Basic Law. 
Wes.Ley L. GouLp 


The Worldmark Encyclopedia of the Nations. Editor-in-Chief: Benja- 
min A. Cohen. Foreword by James T. Shotwell. (New York: Worldmark 
Press, Harper & Bros., 1960. pp. xxxi, 1456, and 32 pp. colored atlas. 
$30.00.) This huge, over-sized but handsome tome will satisfy the exacting 
reader’s quest for a great variety of data and information on world affairs. 
Planned by Benjamin A. Cohen, the late Under Secretary General of the 
United Nations, and prepared with the assistance of an advisory board 
including William O. Douglas and Philip C. Jessup, it consists of two 
parts. In Part I, ‘‘The Countries of the World,’’ half a hundred area 
specialists describe, under a uniform system, the geography, history, govern- 
mental structure, armed forces, economy, agriculture, education, and many 
other aspects of 119 countries which by mid-1960 were, or were about to 
become, independent. 

Part II, ‘‘The United Nations System,’’ authored by John H. E. Fried, 
a former official of the United Nations and the International Labor Organi- 
zation, would make a normal-sized book of 500 or 600 pages by itself. It 
gives a very competent description and often penetrating analysis of the 
United Nations (including the regional Economie Commissions, the Special 
Fund, UNWRA, UNICEF, etc.) and all U.N.-related organizations, from 
the IAEA to the UPU. It also covers GATT, although it is questionable 
whether GATT belongs to the ‘‘UN family.’’ In the section on the Gen- 
eral Assembly the author discusses discerningly the effectiveness of As- 
sembly resolutions (pages 1195-1198) ; there are also summaries, with some 
background information, of all World Court judgments and all drafts of 
the International Law Commission (pages 1277-1285); and the sections 
on the technical assistance work of the United Nations and the specialized 
agencies, and on the loans of the World Bank give, in addition to many 
facts, figures and concrete examples, a good picture of the potentialities and 
limitations of those activities. This part is to be commended for its crisp, 
clear writing and its broad coverage. 

Lro Gross 
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America and the World of Our Time: United States Diplomacy in the 
Twentieth Century. By Jules Davids. (New York: Random House, 1960. 
pp. viii, 597. Bibliography. Index. $7.50.) This is an historian’s ac- 
count of world affairs, with particular reference to the réle of the United 
States in those affairs, from the assassination of President McKinley in 
1901 to the visit by Khrushchev to the United States in 1959. The author 
writes in a sprightly style, using anecdotal material to counter the tendency 
of the stuff of diplomatic history to make dull reading. 

Students of international law and organization will be disturbed by the 
scantiness of the author’s reference to the réle of multilateral institutions 
in recent and contemporary international relations, and particularly by the 
extreme superficiality of much that he has to say in this connection. 
Confidence in the author’s grasp of this aspect of the subject is hardly 
inspired by the statement that, at Yalta, ‘‘The veto question was .. . re- 
solved by a compromise which permitted a big-power veto in the Security 
Council on all disputes which involved economic and military sanctions’’ 
(page 354), or the assertion that the jurisdiction of the International Court 
of Justice was ‘‘limited to the interpretation of treaties and the UN 
Charter .. .’’ (page 364). Moreover, the author’s account of the Hoare- 
Laval Plan (pages 150-151) is presented so as to convey the misleading 
impression that this agreement was reached before, rather than after, the 
League of Nations instituted economic sanctions against Italy for its in- 
vasion of Ethiopia. 

This book will prove valuable as a generally competent survey of 
twentieth-century American diplomatic history for students who might 
resist exposure to the stodgier volumes on the subject. It is not likely to 
be ranked as a standard work in this field. 

Ints L. CLAUDE, JR. 


Ethical Values in International Decision-Making. By B. Landheer and 
others. (The Hague: Martinus Nijhoff, 1960. pp. 103. Gld. 3.75.) It is 
reported in the preface to this volume that a conference on ‘‘ Ethical Values 
in International Decision-Making’’ was held by the Grotius Seminarium 
in 1958 at The Hague. The stated purpose of the volume is not to ‘‘give 
a ‘report’ on the Conference, but rather . . . to recapture its spirit and 
to elaborate some of the problems which were discussed.’’ In the absence 
of a full report on the conference, it would not be proper for this review 
to appraise its accomplishment. The ‘‘spirit’’ of the conference, as re- 
vealed in the remarks and papers herein reproduced, reveals a sincere at- 
tempt to probe into the topic. B. Landheer’s ‘‘Remarks around the Con- 
ference,’’ occupies about two fifths of the book. His remarks represent an 
effort to give the broadest possible perspective for discussion. They are 
in the classic vein of sociology, that i: to say, their approach is on the basis 
of broad generalizations. Yet there is also an infusion of current concepts 
and terminology. For example, he finds the term ‘‘international tensions’’ 
to be ‘‘a misnomer, as we are speaking about tensions in certain individuals 
who are in turn influenced by the tensions of the people who make up their 
group, or by those of other societies.’’ He looks to the individual to find the 
“moral precepts which the world needs.’’ Our ‘‘global perspective,’’ he 
states, must be reduced to ‘‘the values which we use in everyday life: 
cmeny, cooperativeness, simplicity, helpfulness, humor, industriousness, 


After several papers on a number of broad topics, sach as ‘‘Living and 
Cooperating in One World in the General Context of International Rela- 
tions,’’ by Professor B. H. M. Vlekke, we come to three concluding papers 
on the value systems of the United States, France and The Netherlands, 
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as they relate to international co-operation. The final paper in the volume, 
entitled ‘‘International Cooperation in the Value-Systems of The Nether- 
lands,’’ by Mrs. H. Verwey-Jonker, is a model of social analysis. In the 
compressed space of ten pages, the author demonstrates that a clearly 
outlined, analytical approach based on sound, thorough sociological train- 
ing, can produce valuable insights into a topic of considerable generality. 

The volume reflects a growing awareness of the importance of the socio- 
logical, as well as the political and legal, approach to the study of inter- 
national relations. There is a wide range among the topics of the papers, 
but this is a necessary consequence of the breadth of the general topic of 
inquiry. A number of stimulating thoughts and insights are revealed in 
the papers of the several contributors. It must be confessed, however, 
that the cold, black print of a book can never ‘‘recapture’’ the ‘‘spirit’’ 


of an enterprise such as this. 
KENNETH S. CARLSTON 


The Federal States and Their Judiciary. By W. J. Wagner. (The 
Hague: Mouton & Co., 1959. pp. 390.) This capably executed comparison 
of the judicial systems of seven federal states (the United States, Switzer- 
land, Australia, Canada, Argentina, Brazil, and Mexico) originated as a 
thesis at Northwestern University Law School. The material on the 
United States predominates and furnishes a convenient compendium of 
Federal jurisprudence for American lawyers. The work is of interest 
from the standpoint of international law chiefly as illustrating the opera- 
tion in certain states of a dual system of courts and of substantive law 
analogous to the dualism prevailing in the relationship between interna- 
tional and municipal law. The author’s conclusion that in every workable 
federal state there must be a federal judiciary emphasizes the need for an 
international court with obligatory jurisdiction, if international law is to 


be uniformly interpreted and effectively applied (pages 131, 226). 
EpwarkD DuMBAULD 


La Doble Tributacién y -Sus Problemas. By Eduardo Riofrio Villa- 
gomez. (Quito, Ecuador: Secretaria General de la Undecima Conferencia 
Interamericana, 1960. pp. 168. Index.) This book evinces the growing 
interest in Latin America in the avoidance of double taxation. After an 
historical analysis of the topic, it reproduces, with commentaries, various 
drafts of multilateral conventions that have been proposed, but pays no 
attention to bilateral treaties that are actually in force. The specialist 
will find little of interest or novelty, and the mode of presentation of the 
subject is not likely to attract a general reader or practitioner. The analy- 
sis of the concept of source of income and the notes on Ecuadorian legisla- 


tion, with which the volume closes, are useful. 
PHANoR J. EDER 
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THE BULLETIN (Bonn), January 31, 1961 (Vol. 9. No. 5). ‘‘Harning’’ Germany’s 
Reunification (p. 1), Ernst Lemmer. 

——, February 7, 1961 (Vol. 9, No. 6). 1960’s Lessons on Keeping the Peace (pp. 
1-2), Konrad Adenauer; German Proposals on U. 8. Dollar Problem (pp. 2-3). 

—, February 14, 1961 (Vol. 9, No. 7). Towards an ‘‘ Atlantic Federation’’? 
(pp. 1-2), Franz-Josef Strauss. 

——, February 21, 1961 (Vol. 9, No. 8). Atlantic Interdependence Reaffirmed (pp. 
1-2), Prince Hubertus zu Léwenstein. 

——, February 28, 1961 (Vol. 9, No. 9). Anglo-German Talks in London (pp. 1-2). 

——, March 7, 1961 (Vol. 9, No. 10). Revaluation of the Mark (pp. 1-3); De- 
velopment Aid as Long as Necessary (p. 4), Ludwig Erhard. 

——, April 11, 1961 (Vol. 9, No. 14). Ties Between East and West (pp. 1-2), 
Ernst Lemmer ; Indemnification for Hitler’s Victims (p. 2); Germany and the Eichmann 
Trial (p. 4). 

——, April 18, 1961 (Vol. 9, No. 15). German Chancellor With U. 8. President 
(pp. 1-3). 

——, April 25, 1961 (Vol. 9, No. 16). Adenauer on His U. 8. Visit: ‘‘We Seek 
the Unity of Europe’’ (pp. 1-2), Konrad Adenauer; Experts of 16 Nations Aim at 
Cultural Integration of Europe (p. 4); Liibke, Adenauer Comment on the Eichmann 
Case (p. 5). 

——, May 2, 1961 (Vol. 9, No. 17). Helping the New Nations to Achieve Their 
Long-Range Goals (pp. 1-2), Hilger van Scherpenberg; Economic Planning in West 
Germany (p. 7), Fritz Hellwig. 

CanapIaAN Bak Review, March, 1961 (Vol. 39, No. 1). De la Responsabilité Civile 
Extra-Contractuelle en Droit International Privé Québecois (pp. 3-29), Paul-André 
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Crépau; Canada and Modern International Law (pp. 59-77), J. M. Hendry; May the 
Provinces Legislate in Violation of International Law? (pp. 78-91), G. V. La Forest, 

CoLuMBIA Law Review, March, 1961 (Vol. 61, No. 3). Tax Policy and the Gold 
Problem—An Agenda for Inquiry (pp. 322-353), Robert Anthoine and Henry S. Bloch; 
Worldwide International Economic Institutions: A Factual Review (pp. 354-383), 
Ervin P. Hexner; The Settlement of Disputes in International Trade (pp. 384-401), 
Lazare Kopelmanas; Antitrust Regulation within the European Economic Community 
(pp. 402-429), Richard M. Buxbaum; United States Participation in the General Agree- 
ment on Tariffs and Trade (pp. 505-569). 

La ComuNITA INTERNAZIONALE, January, 1961 (Vol. 16, No. 1). Le Nazioni Unite 
e gli Odierni Aggruppamenti Internazionali (pp. 3-12), Luigi Salvatorelli; Forme di 
Solidarieta Europea (pp. 13-21), Walter Hallstein; Problemi e Prospettive di Co- 
esistenza fra Oriente e Occidente (pp. 22-35), Glauco della Porta; La Controversia 
sui Confini tra il Peri e l’Ecuador (pp. 36-38), G. Kojanec. 

DerEcHO (Pontificia Universidad Catolica del Peru), December, 1960 (Vol. 17, No, 
19). Derecho Internacional Piblico y Sociedad Internacional (pp. 9-18), Radl Ferrero; 
La Justa Compensacién en los Casos de Expropiacién (pp. 19-28), Loftus E. Becker. 

Diritto INTERNAZIONALE, July, 1960 (Vol. 14, No. 3). La Lex Fori: Heccezione o 

Regola? (pp. 223-229), Albert A. Ehrenzweig; La Personalita delle Organizzazioni 
Internazionali (pp. 230-255), Giorgio Balladore Pallieri; La Procura nel Diritto Inter- 
nazionale Privato (pp. 256-279), Giuseppe Cassoni; Il Clima Psicologico e Culturale 
nella Formazione del Diritto Internazionale (pp. 280-299), Bion Smyrniadis; Mutamento 
di Giurisprudenza a Proposito della Legge Regolatrice della ‘‘ Forma’’ dei Compromessi 
e delle Clausole Compromissorie per Arbitrato Estero (pp. 300-304), Ugo Iacearino; 
La [X* Conferenza dell’Aja (pp. 305-314), R. DN; La Condizione dell’ Apolide nella 
Legge sulla Cittadinanza (pp. 315-316), G. B.; La ‘‘Cautio pro Expensis’’ e gli 
Stranieri (pp. 316-317), G. B. 
, October, 1960 (Vol. 14, No. 4). Note sui Metodi e gli Scopi del Diritto 
Internazionale Privato (pp. 335-345), Brainerd Currie; Spunti di Diritto Internazionale 
Privato Nucleare ‘(pp. 346-356), Rodolfo De Nova; Della c. d. Competenza sulla 
Competenza dei Tribunali Internazionali (pp. 357-425), Ugo Iaccarino; Norme Straniere 
e Controllo di Constituzionalita e di Legittimita Internazionale (pp. 426-439), Franco 
Mosconi; La Giurisdizione Penale nei Confronti di Ufficiali di Navi Straniere per Urto 
fra Navi in Alto Mare (pp. 440-443), G. B. P.; La Condizione Giurispubblicistica dello 
Straniero (pp. 443-444), G. B.; Tomaso Perassi (pp. 445-446), Rolando Quadri. 

Dez DoNAURAUM, 1966 (Vol. 5, No. 4). Der Schutz der Nationalen Minderheiten 

und das Geltende Vélkerrecht (pp. 193-206), Herman Raschhofer; Die Sudetendeutsche 
Politik 1918-1938 (pp. 213-227), Emil Franzel. 
, 1961 (Vol. 6, No. 1). Das Oktober-Diplom. Zum 100. Jahrestag der Ein 
fiihrung der Konstitutionellen Monarchie in Osterreich (pp. 1-11), Ernst Kolb; Siidtirol 
als Rechts- wnd Staatspolitisches Problem (pp. 12-24), Theodor Veiter; Der Deutsche 
Zollverein und Osterreich (pp. 25-34), Heinrich Benedikt; Die Verkehrswirtschaft des 
COMECON (pp. 64-90), Kurt Wessely. 

Europa ARCHIV, January 25, 1961 (Vol. 16, No. 2). Meere und Kontinente in der 
Weltpolitik der Gegenwart: Atlantik und Pazifik im Widerstreit (pp. 31-43), Wilhelm 
Treue: Die Seekriegfiihrung im Zeitalter globaler Strategie (pp. 48-49), Elis Biérklund; 
Die Strategische und Politische Bedeutung von Militarstiitepunkten (pp. 49-52), Andrej 
Iwanowitsch Jeremenko. 

, February 10, 1961 (Vol. 16, No. 3). Die Konsolidierung der Européischen 
Wirtschaftsgemeinschaft (pp. 63-72), Norbert Welter; Die Britische Arbeiterbewegung 
und die Atomare Bewaffnung (pp. 73-84), W. Campbell Balfour; Die Internationale 
Zivilluftfahrt-Organisation (ICAO), Ihre Probleme, Ihre Aufgaben und Ihr Wirken 
(pp. 85-92), Georg W. Rehm. 

——, March 10, 1961 (Vol. 16, No. 5). Das Algerien-Problem vor der Lésung! 
(pp. 93-104), Walter Schiitze; Der Deutsche Zollverein, die Europdische Wirtschafts- 
gemeinschaft und die Freihandelszone (pp. 105-114), Wolfram Fischer. 
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——, March 25, 1961 (Vol. 16, No. 6). Die Pariser EWG-Konferenz—Fortschritt 
oder Riickschritt fiir Europa? (pp. 119-124), Hans Furler; Wirtschaftswachstwm ohne 
Inflation (pp. 125-140), Otmar Emminger; Hine Europdische Konsularkonvention? 
(pp. 141-148), Gerhard Rohnfelder. 

—, April 10, 1961 (Vol. 16, No. 7). Die Weiterentwicklung der Franzdésisch-Afri- 
kanischen Gemeinschaft (pp. 149-162), René Servoise; ‘‘Bantustan’’ und das Dilemma 
Sudafrikas. Ein Diskussionsbeitrag zur Lésung der Rassenprobleme in Siidafrika 
(pp. 163-174), Paul Giniewski; Die Staatwerdung Zyperns im Spiegel neuerer Literatur 
(pp. 175-180), Wendula Weiss. 

ForEIGN SERVICE JOURNAL, March, 1961 (Vol. 38, No. 3). Planning in the Depart- 
ment (pp. 20-24), George F. Kennan, Paul H. Nitze, Robert R. Bowie, Gerard C. Smith, 

istian A. Herter; A Footnote to Recent History (pp. 24-25), L. D. Mallory; The 
Foreign Service: Four Years Later (pp. 30, 32-33), Frederic L. Chapin. 

—, April, 1961 (Vol. 38, No. 4). Are We Spending Away Our Effectiveness? 
(pp. 21-23), Marshall P. Jones; Foreign Policy and the Political Officer (pp. 32-33), 
Dean Rusk; Grassroots Diplomacy (pp. 42-44), John M. Cabot. 

——, May, 1961 (Vol. 38, No. 5). Diplomacy as a Profession (pp. 23-26), George 
F, Kennan; The Last Days of an Embassy (pp. 36-42, 46), Harvey R. Wellman. 

GEOGRAPHICAL Review, April, 1961 (Vol. 51, No. 2). The Soviet Northwest: Eco- 
nomic Regionalization (pp. 213-235), George A. Taskin. 

HarvarD Law Review, April, 1961 (Vol. 74, No. 6). Bringing Law to Bear on 
Governments (pp. 1130-1140), Roger Fisher; National Sovereignty of Outer Space 
(pp. 1154-1175). 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, January, 1961 (Vol. 10, No. 1). 
His Excellency Sir Hersch Lauterpacht (pp. 1-17), Hans Kelsen, Lord McNair, Maurice 
Bourquin, P. H. W. Verzijl, Philip C. Jessup, Judge Sir Gerald Fitzmaurice, R. R. 
Baxter, Judge Helge Klaestad; The Ninth Hague Conference of Private International 
Law (pp. 18-69), R. H. Graveson; An International Bankruptcy Code: New Thoughts 
on an Old Idea (pp. 70-82), Kurt H. Nadelmann; The Legal Work of the Council of 
Europe (pp. 143-166), A. H. Robertson; Recent Developments in the Ethiopia-Somaliland 
Frontier Dispute (pp. 167-178), David J. L. Brown. 

INTERNATIONAL AFFAIRS, January, 1961 (No. 1). A Programme of Peace and 
Progress (pp. 3-8), V. Korionov; The Twilight of Capitalism (pp. 9-15), Wm. Z. 
Foster; U. S. Imperialism—Ezploiter of Latin America (pp. 16-25), G. Andreyev; A 
Fourth ‘‘ Nuclear Power’’? (pp. 26-31), I. Vanin and Y. Yudin; ‘‘The French Com- 
munity’’ at the Hour of African Independence (pp. 32-37), J. Suret-Canale; The 
Downfall of Colonialism and International Law (pp. 38-43), G. Osnitskaya; Forty Years 
on Guard of Peace (pp. 44-49), J. Berlioz; Neutrality and the Struggle for Peace 
(pp. 55-61), F. Fiirnberg; Military Bases—Strong Points of Colonialism (pp. 62-68), Y. 
Ivanov; Prospects of Science: Militarism or Disarmament? (pp. 81-82), A. V. Top- 
chiev; The Importance of Disarmament (pp. 83+85), Bertrand Russell; The Danger of 
Accidental War (pp. 86-88), John B. Phelps; Geneva Talks in Their Third Year (pp. 
89-91), Y. K. Fyodorov; Disarmament Negotiations (pp. 92-97), V. Khvostov; ‘‘ The 
Paasikivi Line is Finland’s Policy Today and Tomorrow’’ (pp. 98-100), Urho Kaleva 
Kekkonen. 

——, February, 1961 (No. 2). The Decisive Factor in World Development (pp. 3- 
10), Sh. Sanakoyev; The United States: Main Bastion of Colonialism (pp. 11-15), 
Herbert Aptheker; The New Stage of the General Crisis of Capitalism (pp. 16-22), I. 
Kuzminov; ‘‘The French Community’’ at the Hour of African Independence (pp. 23- 
30), J. Suret-Canale; Atlantic Extremism (pp. 39-43), Velio Spano; The Dollar—A 
Victim of the Cold War (pp. 44-50), A. Kirsanov; Disarmament and Soviet-American 
Relations (pp. 51-52), Cyrus Eaton; Security and the Individual (pp. 53-55), Norman 

ins; Disarmament and Sovereignty (pp. 56-57), Y. Korovin; Disarmament Negotia- 
tions (pp. 60-67), V. Khvostov; ‘‘Nato Bears a Grave Responsibility in the Algerian 
War’’ (pp. 68-77), Ahmed Shukairy; Will Mr. Kennedy Accept Such a Legacy? 
(pp. 78-81), V. Solodovnikov and L. Fituni. 
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——, March, 1961 (No. 3). Colonialism Must Go (pp. 3-11, 18), Endre Sik; Export 
of Counter-Revolution (pp. 12-18), A. Galkin; Foreign Policy Crisis of Social-Democracy 
(pp. 19-25), B. Krymov; Psychological Weapons of the Bonn Militarists (pp. 26-31, 
49), Walter Bartel; The Pentagon Theoreticians and the Cosmos (pp. 32-36), V. 
Pechorkin; Dog-Fight in NATO (pp. 37-43, 49), V. Matveyev; The Road to Disaster 
(pp. 44-49), V. Sojak; Trusteeship Is an Anachronism (pp. 50-54), K. Zaitseva; 
Spain and the Aggressive Plans of the Imperialists (pp. 55-59), Enrique Lister; The 
Technical Problems of Disarmament (pp. 60-63), N. Talensky; The Need for Dis- 
armament (pp. 63-64), James P. Warburg; The Dangers of the Arms Race (pp. 64- 
66), I. Tamm; A Reminder from the Past (pp. 67-71), I. Zemskov. 

INTERNATIONAL Lasour Review, March, 1961 (Vol. 83, No. 3). The First African 
Regional Conference of the International Labour Organisation, Lagos, December, 1960 
(pp. 211-228). 

——, April, 1961 (Vol. 83, No. 4). International Labour Standards and Asian 
Countries (pp. 303-321). 

INTERNATIONAL ORGANIZATION, Winter, 1961 (Vol. 15, No. 1). United States Oppo- 
sition to Canadian Membership in the Pan American Union: A Canadian View (pp. 1- 
20), Douglas G. Anglin; Issue for the Americas: Non-Intervention v. Human Rights and 
the Preservation of Democratic Institutions (pp. 21-37), M. Margaret Ball; The Under- 
developed Nations and the Development of International Law (pp. 38-48), Jorge 
Castafieda; Soviet Atomic Energy Agreements (pp. 49-65), George Ginsburgs. 

JAHRBUCH FUR INTERNATIONALES RECHT, February, 1961 (Vol. 9, Nos. 2-3). Cur- 
rency in Occupied Territory and the Law of War (pp. 161-197), Krzysztof Skubiszewski; 
Georgisches Adelsnamensrecht und Deutsches Internationales Privatrecht (Ein Gutachten 
des Instituts fiir Internationales Recht) (pp. 224-239), Hans W. Baade; Rechts- 
probleme Nordsiebenbiirgens im Lichte des Rumédnischen Gesetzes No. 260 vom 4. 
April 1945 (pp. 240-263), Georg Geilke; Wesen und Aufgaben des Internationalen 
Ausschusses zur Frequenzregistrierung (pp. 264-392), Karl Lademann. 

JAPAN ANNUAL OF LAW AND POoLiTics, 1969 (No. 8). Association of International 
Law of Japan (pp. 43-45), Hajime Terasawa; Private International Law (pp. 75-82), 
Takao Sawaki. 

JOURNAL DU Droir INTERNATIONAL (CLUNET), January-March, 1961 (Vol. 88, No. 
1). La Restitution de l’Or Monétaire (Un Probléme de l’Interprétation des Traités) 
(pp. 4-36), Manfred Lachs; Du Réalisme dans les Conventions d’ftablissement (pp. 
38-84), Alice Piot; La République Tunisienne et les Traités Antérieurs a I’Indé- 
pendance (pp. 86-118), Paul Louis-Lucas; Bulletin de Jurisprudence Francaise (pp. 
120-148), G. Lyon-Caen, A. Ponsard, A. Frangon and J.-D. Bredin; Chronique de 
Jurisprudence Frangaise (pp. 150-172), J. B. Sialelli; Chronique de Jurisprudence 
Libanaise (pp. 174-196), Pierre Gannagé; Chronique de Jurisprudence Suisse (pp. 
198-236), Pierre Lalive. 

Jus, December, 1960 (Vol. 11, No. 4). La Nazionalita delle Cose (pp. 499-533), 
Giuseppe Biscottini; La Pluralita delle Procedure Concursuali. Cenni di Diritto Com- 
parato (pp. 514-522), Carlo Celoria. 

, March, 1961 (Vol. 12, No. 1). Jhering e Il Suo Tempo (pp. 87-120), Dino 


Pasini. 

MicuigaNn Law Review, February, 1961 (Vol. 59, No. 4). The Rule of Law in 
Historical Perspective (pp. 487-500), W. Burnett Harvey; The International Rule of 
Law (pp. 553-574), William W. Bishop; The Challenge of the Rule of Law (pp. 603- 
613), W. Burnett Harvey. 

NEDERLANDS TIJDSCHRIFT vOOR INTERNATIONAAL RECHT, January, 1961 (Vol. 8, No. 
1). In memoriam Jonkheer W. J. M. van Eysinga (pp. 1-2), J. P. A. F.; The Contro- 
versy Regarding the So-Called Extraterritorial Effect of the American Antitrust Laws 
(pp. 3-30), J. H. W. Verzijl; La Neuviéme Session de la Conférence de La Haye de 
Droit International Privé (pp. 31-60), Alfred E. von Overbeck; Le Palais de la Pais 
en 1960 (pp. 61-67), J. P. A. Francois. 
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New Times, December, 1960 (No. 51). Colonialism on Trial (p. 2); Soviet-Chinese 
Friendship (pp. 3-4), Observer; Twilight of the Gods: The Destinies of French 
Diplomacy (pp. 13-17), A. Leonidov. 

——, December, 1960 (No. 52). Colonialism Condemned (pp. 1-2); Colonialism’s 
Vendee (p. 3), Observer; Britain and the Polaris (pp. 4-6), L. Sedin; What the World 
Would Gain from the First Stage of Disarmament (pp. 8-15), Ivan Isakov, Anatoly 
Blagonravov, Andrei Eremenko, Yuri Pobedonostsev, Eugene Korovin, Vladimir Lok- 
shin. 

——, January, 1961 (No. 3). The Casablanca Charter (pp. 1-2); In Keeping with 
the U. N. Declaration (pp. 3-4), Observer; Truce or Peace? (pp. 9-10), Alexander 
Galkin; Intervention in Laos (pp. 17-19), A. Baturin. 

——, February, 1961 (No. 7). Moment of Decision (pp. 1-2); Futility of Anti- 
Communism (pp. 4-5), Observer; The Report Salazar Suppressed (p. 15); International 
Cartels (pp. 21-22), M. Dikansky. 

——, February, 1961 (No. 8). Great Alliance (p. 4), Lui Hsiao; Diplomatic Merry- 
Go-Round (pp. 5-6), J. Viktorov; War by Accident (pp. 7-9), Boris Teplinsky; What 
Happened Aboard the Santa Maria (pp. 14-15), G. Bako: The First Interplanetary 
Route (pp. 16-17), M. S. Zverev; Salazar’s Colonial Empire (pp. 29-31), Dmitri 
Volsky. 

—, March, 1961 (No. 10). EHveryone’s Responsibility (pp. 1-2); The Ordeal 
of the Congo (pp. 2-3); Britain and the Continent (pp. 5-7), V. Matveyev; Rhodesia 
Deadlock (pp. 18-19), Oleg Tsvetayev; The Weimar Peace Discussions (pp. 25-26), 
Ivan Glushchenko. 

—, March, 1961 (No. 11). Problems before The U. N. Assembly (pp. 1-2); Long 
Overdue (p. 2); Latin America and the Cuban Revolution (pp. 3-5), Konstantin 
Tarasov; The U. N. Congo Operation (pp. 6-7), Y. Bochkaryov; More Diplomatic 
Merry-Go-Round (pp. 8-10), J. Viktorov; Texas Women Go to War (pp. 18-19), 
N. 8. 

—, March, 1961 (No. 12). Warsaw Round Table (pp. 3-5), A. Yerusalimsky; 
Resumption of the Test Stoppage Talks (pp. 5-6), V. Berezhkov; The Hichmann Case— 
Further Developments (pp. 13-15), N. Milyutin; Screen for Seato (pp. 19-20), Alexei 
Pavlov. 

——, March, 1961 (No. 13). Brooks No Delay (p. 1); The Congo Crisis—New Stage 
(pp. 4-6), E. Primakov; New Frontiers and Old Sins (pp. 11-13), Natalia Sergeyeva; 
The Scientist and the Bomb (pp. 29-31), V. Berezhkov; Soviet-Iranian Relations 
(p. 31). 

—, April, 1961 (No. 14). Socialist Relations (pp. 1-2); Ewurope’s Six and 
Seven and America’s Ace (pp. 4-7), Boris Pichugin; New Commonwealth Line-Up 
(pp. 15-17), A. Mileikovsky. 

—, April, 1961 (No. 15). At the Highest Level (pp. 1-2); What the African 
States Discussed at Cairo (pp. 3-5), 8. Komdrashov; World Peace Council Meeting 
in Dethi (pp. 5-6), Nikolai Tikhonov; Wishful Thinking, Realities and Prospects (pp. 
7-9), P. Mstislavsky; When Will West Irian Be Free? (pp. 10-11), Lev Skomorokhov; 
Antecedents of Nato (pp. 12-16), L. Bezymensky. 

—,, April 13, 1961 (No. 16). The Spirit of Bandung (p. 3); Crime and Punish- 
ment (pp. 3-4) ; Soviet Aid to Foreign Countries (pp. 5-6), Gleb Starko; The Eichmann 
Trial (pp. 13-14), N. Milyutin; What’s Happening at the Test-Ban Talks (pp. 14- 
16), Vladimir Koltsov; Algerian Dilemma (pp. 17-19), Yuri Bochkaryov. 

——, April, 1961 (No. 17). Aggression against Cuba (pp. 11-12); Kiel Economists 
Conference (pp. 14-15), I. Glagolev and M. Rubinstein; Sierra Leone (pp. 16-17), Yuri 
Mador; The Case of the Missing Bank (p. 29). 

——, May, 1961 (No. 18). The Forces of Peace and Progress (pp. 1-3); New 
Phase in the Peace Movement (pp. 8-9), Sahib Singh Sokhey; Fidel Castro and John 
Kennedy (pp. 12-14), Observer; A Step to Peace in Laos (p. 17); The Eichmann Trial 
(p. 18), N. Milyutin. 
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OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES RECHT, December, 1960 (Vol. 11, 
No. 1). Die Rechtliche Stellung der Europiischen Wirtschaftszusammenschliisse 
(Montan-Union, EWG, EFTA) zum GATT (pp. 27-69), Gerhard Roselieb; Die 
Unrechtsfolgen bei einem Voélkerrechtsverletzenden Nationalen Urteil; Seine Behandlung 
durch Internationale Gerichte (pp. 70-118), Helmut Urbanek; Die Académie de Droit 
International im Jahre 1958 (pp. 119-123), Kurt Herndl. 

PANSTWO I Prawo, February, 1961 (Vol. 16, No. 2). Zagadnienie kodyfikacji prawa 
konsularnego (na tle projektu Komisji Prawa Migdzynarodowego ONZ) (pp. 186-198), 
Kazimierz Libera. 

Po.itica INTERNACIONAL, November—December, 1960 (No. 52). La Diplomacia en 
el Sistema Actual de las Relaciones Internacionales (pp. 9-33), Manuel Fraga 
Iribarne; La Evolucién del Pensamiento Estratégico (pp. 35-48), Enrique Manera 
Regueyra; El Entierro de la Politica de ‘‘Coexistencia Pactfica’’ en la Non Nata 
Conferencia de Alto Nivel de Paris (pp. 49-93), Luis Gareia Arias; Rewniones de 
Consulta de Ministros de Relaciones Exteriores de América (pp. 95-116), Félix G. 
Ferndndez-Shaw; La Geopolitica de Cuba (pp. 139-147), Joseph 8S. Roucek; La Liga 
de las Estados Arabes y la Unidad del Mundo Arabe (pp. 149-169), Edward A. Mroz; 
Indicios de Debilidad en la Posicién del Blanco al Norte y Sur del Limpopé (pp. 171- 
184), Jacinto Mereadal; El Peligroso Neutralismo del Reino del Millén de Elefantes 
(pp. 185-200), Jaime Menéndez; Hl Ayer, el Hoy y el Matiana Internacionales (pp. 203- 
220), Camilo Barcia Trelles; Crénica de Organizacién Internacional (pp. 221-234), 
Fernando Murillo Rubiera. 

——, January-February, 1961 (No. 53). Hl Ultramar Portugués (pp. 7-10); Portu- 
gal y la Campafia Anticolonialista (pp. 13-28), Antonio de Oliveira Salazar; De la 
Crisis del Délar a la Revisién de la O. T. A. N. (pp. 29-61), Jaime Menédez; ZI 
Embrollo Argelino (pp. 63-82), Antonio Massia Martin; Hl Sud-Tirol o Alto Adige 
en su Proceso de Problema Europeo (pp. 85-103), Gregorio Burguefio Alvarez; 
Actualidad y Renovacién en la Repiblica Arabe Unida (pp. 105-111), Rodolfo Gil 
Benumeya; La Independencia de la Federacién de Nigeria (pp. 113-121), Julio Cola 
Alberich; Tres Lecciones de Fraga Iribarne en Lisboa (pp. 123-125), Julio Cola 
Alberich; El Ayer, el Hoy y el Maiiana Internacionales (pp. 129-146), Camilo Barcia 
Trelles; Crénica de Organizacién Internacional (pp. 147-155), Fernando Murillo 
Rubiera. 

POLITISCHE STUDIEN, January, 1961 (Vol. 12, No. 129). Perspektiven (pp. 1-4), 
Hans Lehmann; Amerikas Stimme der Isolation ist verstummt! (pp. 9-12), Lyndon B. 
Johnson; Das Verhdltnis Moskau-Peping (pp. 13-20), Werner Scharndorff. 

——, February, 1961 (Vol. 12, No. 130). Perspektiven (pp. 69-72), Hans Lehmann; 
Ist die Bundesrepublik ein Provisoriwm? (pp. 76-83), Jens Hacker; Spanien und der 
Kommunismus (pp. 96-101), Herbert Auhofer. 

Privny Opzor, 1961 (Vol. 44, No. 1). Kontrola a Inspekce pri Odzbrojeni ve Svétle 
Mezindrodntho Préva (pp. 6-18), Vratislav Péchota. 

, 1961 (Vol. 44, No.2). Kubdnska Revolicia a Medzindérodné Prévo (pp. 65-77), 
Anton Kopio. 

REVISTA DE DERECHO INTERNACIONAL ¥ CIENCIAS DiPLoMATICAS (Rosario, Argentina), 
January—December, 1959 (Vol. 8, Nos. 15-16). ‘‘Renvoi Revisited’’ en la Juris 
prudencia Espafiola (pp. 51-60), Werner Goldschmidt; Influencia de la Tecnologia en 
las Relaciones Internacionales (pp. 61-140), Leonor Taillades de Yulita; La Convencién 
Consular Hispano-Francesa de 1769 (pp. 143-157); La V Rewnién de Consulta de 
Ministros de Relaciones Exteriores, Santiago de Chile, Agosto de 1959 (pp. 161-170), 
Nelly Eve Chiesa; Operacién Panamericana (pp. 171-177), Alberto Séve de Gastén. 

REVISTA DE DERECHO JUDICIAL (Madrid), April-June, 1960 (Vol. 1, No. 2). Ia 
Nueva Ley de Extradicién (pp. 135-161), José L. Fale6 Garcia and José Presencia 
Rubio. 

REVUE DU Droit PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
November—December, 1960 (Vol. 76, No. 6). Revue de Jurisprudence Frangaise en 
Matiére Internationale (pp. 1273-1288), André Gervais. 


te 


1961] PERIODICAL LITERATURE OF INTERNATIONAL LAW 787 


Revue CriTiQue DE Drorr INTERNATIONAL Privé, October-December, 1960 (Vol. 49, 
| No. 4). La Régle de Conflit Applicable aux Questions Préalables (pp. 459-484), Paul 
: Lagarde; Le Probleme des Immunités Diplomatiques du Personnel de Service des 
| Ambassades (pp. 485-531), AH. Al Katifi; Les Conflits de Juridictions dans le Cadre 
: du Marché Commun. Difficultés et Remédes (pp. 533-556), Martha Weser. 

Rivista DI Dreirro INTERNAZIONALE, 1960 (Vol. 43, No. 4). Tomaso Perassi (pp. 
, 605-606), La Direzione; La Protezione ‘‘Speciale’’ della Citta del Vaticano in caso 
) di Conflitto Armato (pp. 607-629), Antonio Malintoppi; Sui Poteri d’Investigazione 
dell’Alta Autorita della CECA (pp. 630-647), Paolo Gori; Osservazioni swi Disegno 
di Legge sulla Cittadinanza Italiana (pp. 648-656), Giorgia Cansacchi; Lex Fori e 
Deroga alla Giurisdizione Italiana (pp. 657-659), Giuseppe Barile; In Tema di 
Costituzione delle Commissioni dell’Assemblea Consultiva del Consiglio d’Europa (pp. 
660-662), Vincenzo Starace; Sulla Composizione del Comitato della Sicurezza Marittima 
del’ IMCO (pp. 679-685), Riccardo Monaco; Sulla Legge Regolatrice della Forma del 
Compromesso e della Clausola Compromissoria (pp. 699-704), Francesco Durante; 
Competenza Internazionale del Giudice Straniero e Deroga della Giurisdizione Italiana 
(pp. 710-720), Maria Rita Saulle. 

Soviet STaTE AND LAw (in Russian), 1961 (No. 1). On the Civil Capacity of 
Foreigners (pp. 107-112), G. T. Cheburakhin; On Codification of Water Legislation 
in the Middle-Asian Republics and in the Kazakh SSR (pp. 131-136), 8. Baysahlov. 

—, 1961 (No. 2). The Large-Scale Contribution to the Cause of Peace (pp. 9-17), 
C. P. Gorshenin; Questions of International Private Law in Relations between Socialist 
States (pp. 140-141), A. R. 

——, 1961 (No. 3). People’s Right to Peace (pp. 3-15), F. I. Kalinychev; The 
Fundamental Principles of the Law of Nations in the Cooperation between Socialist 
States (pp. 16-29), E. T. Usenko; The International Seminar on the Legal Status of 
Woman in the Modern State (pp. 123-125), N. V. Orlova. 

SrupiI sI CERCETARI JURIDICE, 1960 (Vol. 5, No. 4). Unele Probleme ale neexecutdrii 
si ale Fortei Majore in Contractele de vinzare internationald, in lumina Conditiilor 
Generale de vinzare Intocmite de Comisia Economicd pentru Europa si a Dreptului 
aplicabil in R. P. R. (pp. 587-601), Traian Ionageu. 

SUDETEN BULLETIN, February, 1961 (Vol. 9, No. 2). War, Peace or Armistice (pp. 
25-27), Hans-Christoph Seebohm; The Plight of the Baltic States (pp. 28-36), Ken- 
neth V. Lottich; Communist Capitalism (pp. 37-40), Heinz Lotz. 

——, March, 1961 (Vol. 9, No.3). Germany’s Role within NATO (pp. 53-59), Franz- 
Josef Strauss; Germans, a Butt of Czech Racism (pp. 62-64), Wenzel Jaksch; Prague 
Faces New Problems (pp. 64-66), Siegfried Winter. 

——, April, 1961 (Vol. 9, No. 4). The Two Faces of Europe (pp. 81-83), Gyula 
von Zathureezky; The Right to Unity (pp. 84-88), Hans Krueger; Paris, Moscow and 
the Oder-Neisse Line (pp. 89-90), Paul Albert Quentin; Moscow’s Political Offensive 
(pp. 94-95), Almar Reitzner. 

Unrrep Nations Review, March, 1961 (Vol. 8, No. 3). Congo: United Nations 
Action to Prevent Civil War (pp. 6-11, 43); The United Nations and the Status of 
Women (pp. 22-27). 

——, April, 1961 (Vol. 8, No. 4). Developments in Congo: General Assembly Re- 
news Consideration (pp. 8-10, 45-46); The United Nations and the Status of Women 
(pp. 26-32). 

Untrep States Navat InstrruTe PRoceepinGs, March, 1961 (Vol. 87, No. 3). Are 
We Ready to Wage Limited War? (pp. 27-32), Capt. Harvey B. Seim; U.S.N.; 
Preface to Naval Strategy in Outer Space (pp. 33-41), Spencer M. Beresford; Hast 
Africa: Bastion for the Western World (pp. 42-50), William H. Hessler; Sea Power 
and American Survival (pp. 51-61), Stuart B. Barber; The Role of Military Assistance 
(pp. 76-83), Col. William R. Kintner, U.S.A. 

——, April, 1961 (Vol. 87, No. 4). Care and Feeding of an Oceanic Alliance (pp. 
27-35), William H. Hessler ; A Soviet Naval Goal: Satellite Seas (pp. 36-41), Capt. 
Frank M, Murphy, U.S.N.; Formula for the Future—Operations Research (pp. 50-55), 
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Lt. Cdr. Frank 8. Haak, U.S.N.; Disarmament—Is It Possible? (pp. 57-64), Anthony 
E. Sokol; The Role of the NATO Navies in War (pp. 65-69), Vice Adm. Brian B, 
Schofield, R.N. (Ret.) 

WASHINGTON UNIversITY LAw QuARTERLY, April, 1961 (Vol. 1961, No. 2). A Short 
Course on Water Law for the Eastern United States (pp. 93-131), Earl Finbar Murphy. 

Wayne Law Review, Summer, 1960 (Vol. 6, No. 3). Cosmic Surveillance by Space 
Flight Momentum (pp. 311-339), G. Vernon Leopold. 

Wort Arrairs, Spring, 1961 (Vol. 124, No.1). Who Is for Peace? (p. 2), Charles 
Wesley Lowry; Astronautics in World Affairs (pp. 3-6), Ann Lincoln Beresford; Revolu- 
tionary Cuba: Something Old and Something New (pp. 7-11), Harold Eugene Davis; 
Dynamics of Arab Nationalism (pp. 11-14), Abdul Majid Abbass; The Case for Re- 
suming Nuclear Tests (pp. 17-20), Thomas E. Murray; Attacks on the U. 8. Foreign Aid 
Program (pp. 20-23), Robert F. W. Whitcomb; Communist ‘‘ Decomposition Work’? in 
Latin America (pp. 23-25), Anthony Trawick Bouscaren. 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, May, 1961 
(Vol. 25, Nos. 3-4). Die Beschriinkung der Rechtsvereinheitlichung auf Internationale 
Sachverhalte (pp. 401-455), Bernt Lemhéfer; Der Domizilbegriff im Englischen Inter- 
nationalen Privatrecht (pp. 456-495), Dieter Henrich; Das Internationale Privat- und 
Prozessrecht in der Schwedischen Rechtsprechung und Literatur (pp. 496-543), Nils 
Beckman; Belgisches Internationales Privatrecht nach der Neueren Rechtsprechung 
(pp. 544-567), Lucia Serick and Heinrich Harries; Die Franzdsische Gesetzgebung auf 
dem Gebiete des Privatrechts 1954-1959 (pp. 567-594), Francois Boulanger; Deutsch- 
land: Forderungsabtretung und Devisenrecht (pp. 645-657), Karl H. Neumayer. 

ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT, April, 
1961 (Vol. 21, No. 2). Zum Stand der Internationalen Obligatorischen Gerichtsbarkeit 
(pp. 221-248), Fritz Miinch; Das Erste Urteil des Europdischen Gerichtshofs fiir 
Menschenrechte: Verfahrensfragen in der Sache Lawless (pp. 249-258), Heinrich 
Matthies; Vdlkerrechtliche Praxis der Bundesrepublik Deutschland im Jahre 1959 (pp. 
259-300), Werner Morvay; Rechtsprechung Nationaler Gerichte zur Europdischen Kon- 
vention zum Schutze der Menschenrechte und Grundfreiheiten (pp. 316-347), Werner 
Morvay. 

ZEITSCHRIFT FUR LUFTRECHT UND WELTRAUMRECHTSFRAGEN, April, 1961 (Vol. 10, No. 
2). Das Ubereinkommen iiber Lufitiichtigkeitszeugnisse eingefiihrter Luftfahrzeuge 
(pp. 81-100), Otto H. Faull and Alfred Rudolf; Die Internationale Kontrolle des 
Weltraums (Ergadnzende Bemerkungen) (pp. 102-105, in English and German), John C. 
Cooper; Zivil- und Strafrecht im Weltrawm (pp. 106-109), Ernst Fasan and Franz Gross. 


ELEANOR H. FINcH 


OFFICIAL DOCUMENTS 


CONVENTION ON THE ORGANIZATION FOR Economic Co-OPERATION AND 
DEVELOPMENT AND SUPPLEMENTARY INSTRUMENTS * 


Signed at Paris, December 14, 1960 


THE GOVERNMENTS of the Republic of Austria, the Kingdom of Belgium, 
Canada, the Kingdom of Denmark, the French Republic, the Federal Re- 
public of Germany, the Kingdom of Greece, the Republic of Iceland, 
Ireland, the Italian Republic, the Grand Duchy of Luxembourg, the King- 
dom of the Netherlands, the Kingdom of Norway, the Portuguese Republic, 
Spain, the Kingdom of Sweden, the Swiss Confederation, the Turkish 
Republic, the United Kingdom of Great Britain and Northern Ireland, 
and the United States of America; 

CoNSIDERING that economic strength and prosperity are essential for the 
attainment of the purposes of the United Nations, the preservation of in- 
dividual liberty and the increase of general well-being; 

BELIEVING that they can further these aims most effectively by strength- 
ening the tradition of co-operation which has evolved among them; 

RECOGNIZING that the economic recovery and progress of Europe to 
which their participation in the Organization for European Economic Co- 
operation has made a major contribution, have opened new perspectives 
for strengthening that tradition and applying it to new tasks and broader 
objectives ; 

ConvINcED that broader co-operation will make a vital contribution to 
peaceful and harmonious relations among the peoples of the world; 

RECOGNIZING the increasing interdependence of their economies ; 

DETERMINED by consultation and co-operation to use more effectively 
their capacities and potentialities so as to promote the highest sustainable 
growth of their economies and improve the economic and social well-being 
of their peoples ; 

BELIEVING that the economically more advanced nations should ¢o- 
operate in assisting to the best of their ability the countries in process 
of economic development ; 

Recognizing that the further expansion of world trade is one of the 
most important factors favoring the economic development of countries 
and the improvement of international economic relations; and 

DETERMINED to pursue these purposes in a manner consistent with their 
obligations in other international organizations or institutions in which 
they participate or under agreements to which they are a party; 


1Sen. Exec. E, 87th Cong., 1st Sess.; Dept. of State Press Release, No. 693, Dec. 13, 
1960; 44 Dept. of State Bulletin 11 (1961). Ratification deposited on behalf of the 
United States April 12, 1961. 
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Have THEREFORE AGREED on the following provisions for the reconstitu- 
tion of the Organization for European Economic Co-operation as the 
Organization for Economic Co-operation and Development: 


ARTICLE 1 


The aims of the Organization for Economie Co-operation and Develop. 
ment (hereinafter called the ‘‘Organization’’) shall be to promote policies 
designed : 


(a) to achieve the highest sustainable economic growth and employment 
and a rising standard of living in Member countries, while main- 
taining financial stability, and thus to contribute to the development 
of the world economy ; 

(b) to contribute to sound economic expansion in Member as well as 
non-member countries in the process of economic development; and 

(ec) to contribute to the expansion of world trade on a multilateral, 
non-discriminatory basis in accordance with international obliga- 
tions. 


ARTICLE 2 


In the pursuit of these aims, the Members agree that they will, both 
individually and jointly : 


(a) promote the efficient use of their economic resources; 

(b) in the scientific and technological field, promote the development of 
their resources, encourage research and promote vocational training; 

(¢) pursue policies designed to achieve economic growth and internal 
and external financial stability and to avoid developments which 
might endanger their economies or those of other countries; 

(d) pursue their efforts to reduce or abolish obstacles to the exchange 
of goods and services and current payments and maintain and ex- 
tend the liberalization of capital movements; and 

(e) contribute to the economic development of both Member and non- 
member countries in the process of economic development by ap- 
propriate means and, in particular, by the flow of capital to those 
countries, having regard to the importance to their economies of 
receiving technical assistance and of securing expanding export 
markets. 


ARTICLE 3 


With a view to achieving the aims set out in Article 1 and to fulfilling 
the undertakings contained in Article 2, the Members agree that they will: 


(a) keep each other informed and furnish the Organization with the 
information necessary for the accomplishment of its tasks; 

(b) consult together on a continuing basis, carry out studies and par- 
ticipate in agreed projects; and 

(e) co-operate closely and where appropriate take co-ordinated action, 
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ARTICLE 4 


The Contracting Parties to this Convention shall be Members of the 
Organization. 


ARTICLE 5 
In order to achieve its aims, the Organization may: 


(a) take decisions which, except as otherwise provided, shall be binding 
on all the Members; 

(b) make recommendations to Members; and 

(ce) enter into agreements with Members, non-member States and inter- 
national organizations. 


ARTICLE 6 


1. Unless the Organization otherwise agrees unanimously for special 
cases, decisions shall be taken and recommendations shall be made by 
mutual agreement of all the Members. 

2. Each Member shall have one vote. If a Member abstains from voting 
on a decision or recommendation, such abstention shall not invalidate the 
decision or recommendation, which shall be applicable to the other Mem- 
bers but not to the abstaining Member. 

3. No decision shall be binding on any Member until it has complied 
with the requirements of its own constitutional procedures. The other 
Members may agree that such a decision shall apply provisionally to them. 


ARTICLE 7 


A Council composed of all the Members shall be the body from which all 
acts of the Organization derive. The Council may meet in sessions of 
Ministers or of Permanent Representatives. 


ARTICLE 8 


The Council shall designate each year a Chairman, who shall preside 
at its ministerial sessions, and two Vice-Chairmen. The Chairmen may be 
designated to serve one additional consecutive term. 


ARTICLE 9 


The Council may establish an Executive Committee and such subsidiary 
bodies as may be required for the achievement of the aims of the Organi- 
zation. 


ARTICLE 10 


1. A Secretary-General responsible to the Council shall be appointed by 
the Council for a term of five years. He shall be assisted by one or more 
Deputy Secretaries-General or Assistant Secretaries-General appointed by 
the Council on the recommendation of the Secretary-General. 
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2. The Secretary-General shall serve as Chairman of the Council meet- 
ing at sessions of Permanent Representatives. He shall assist the Council 
in all appropriate ways and may submit proposals to the Council or to any 
other body of the Organization. 


ARTICLE 11 


1. The Secretary-General shall appoint such staff as the Organization 
may require in accordance with plans of organization approved by the 
Council. Staff regulations shall be subject to approval by the Council. 

2. Having regard to the international character of the Organization, the 
Secretary-General, the Deputy or Assistant Secretaries-General and the 
staff shall neither seek nor receive instructions from any of the Members 
or from any Government or authority external to the Organization. 


ARTICLE 12 


Upon such terms and conditions as the Council may determine, the 
Organization may: 


(a) address communications to non-member States or organizations; 

(b) establish and maintain relations with non-member States or organi- 
zations ; and 

(c) invite non-member Governments or organizations to participate in 
activities of the Organization. 


ARTICLE 13 


Representation in the Organization of the European Communities estab- 
lished by the Treaties of Paris and Rome of 18th April, 1951, and 25th 
March, 1957, shall be as defined in Supplementary Protocol No. 1 to this 
Convention. 

ARTICLE 14 


1. This Convention shall be ratified or accepted by the Signatories in 
accordance with their respective constitutional requirements. 

2. Instruments of ratification or acceptance shall be deposited with the 
Government of the French Republic, hereby designated as depositary Gov- 
ernment. 

3. This Convention shall come into force: 


(a) before 30th September, 1961, upon the deposit of instruments of 
ratification or acceptance by all the Signatories; or 

(b) on 30th September, 1961, if by that date fifteen Signatories or more 
have deposited such instruments as regards those Signatories; and 
thereafter as regards any other Signatory upon the deposit of its 
instrument of ratification or acceptance ; 

(ec) after 30th September, 1961, but not later than two years from the 
signature of this Convention, upon the deposit of such instruments 
by fifteen Signatories, as regards those Signatories; and thereafter 
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as regards any other Signatory upon the deposit of its instrument 
of ratification or acceptance. 


4. Any Signatory which has not deposited its instrument of ratification 
or acceptance when the Convention comes into force may take part in the 
activities of the Organization upon conditions to be determined by agree- 
ment between the Organization and such Signatory. 


ARTICLE 15 


When this Convention comes into force the reconstitution of the Organi- 
zation for European Economic Co-operation shall take effect, and its aims, 
organs, powers and name shall thereupon be as provided herein. The 
legal personality possessed by the Organization for European Economic 
Co-operation shall continue in the Organization, but decisions, reeommenda- 
tions and resolutions of the Organization for European Economie Co- 
operation shall require approval of the Council to be effective after the 
coming into force of this Convention. 


ARTICLE 16 


The Council may decide to invite any Government prepared to assume 
the obligations of membership to accede to this Convention. Such de- 
cisions shall be unanimous, provided that for any particular case the 
Council may unanimously decide to permit abstention, in which case, not- 
withstanding the provisions of Article 6, the decision shall be applicable 
to all the Members. Accession shall take effect upon the deposit of an 
instrument of accession with the depositary Government. 


ARTICLE 17 


Any Contracting Party may terminate the application of this Conven- 
tion to itself by giving twelve months’ notice to that effect to the de- 
positary Government. 

ARTICLE 18 


The Headquarters of the Organization shall be in Paris, unless the 
Council agrees otherwise. 
ARTICLE 19 


The legal capacity of the Organization and the privileges, exemptions 
and immunities of the Organization, its officials and representatives to it 
of the Members shall be as provided in Supplementary Protocol No. 2 to 
this Convention. 


ARTICLE 20 


1, Each year, in accordance with Financial Regulations adopted by the 
Council, the Secretary-General shall present to the Council for approval 
an annual budget, accounts, and such subsidiary budgets as the Council 
shall request. 
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2. General expenses of the Organization, as agreed by the Council, 
shall be apportioned in accordance with a scale to be decided upon by the 
Council. Other expenditure shall be financed on such basis as the Council 
may decide. 

ARTICLE 21 


Upon the receipt of any instrument of ratification, acceptance or acces- 
sion, or of any notice of termination, the depositary Government shall give 
notice thereof to all the Contracting Parties and to the Secretary-General 
of the Organization. 

In Witness WHEREOF, the undersigned Plenipotentiaries, duly empow- 
ered, have appended their signatures to this Convention. 

Done in Paris, this 14th day of December Nineteen Hundred and Sixty, 
in the English and French languages, both texts being equally authentic, 
in a single copy which shall be deposited with the Government of the 
French Republic by whom certified copies will be communicated to all the 
Signatories. 

SUPPLEMENTARY PrRotocou No. 1 


Tue Sianatories of the Convention on the Organization for Economic 
Co-operation and Development; 
Have AGREED as follows: 


1. Representation in the Organization for Economie Co-operation and 
Development of the European Communities established by the Treaties of 
Paris and Rome of 18th April, 1951,1 and 25th March, 1957,? shall be 
determined in accordance with the institutional provisions of those Treaties. 

2. The Commissions of the European Economic Community and of the 
European Atomic Energy Community as well as the High Authority of the 
European Coal and Steel Community shall take part in the work of that 
Organization. 

In Witness WHEREOF, the undersigned Plenipotentiaries, duly empow- 
ered, have appended their signatures to this Protocol. 

Done in Paris, this 14th day of December, Nineteen Hundred and Sixty, 
in the English and French languages, both texts being equally authentic, 
in a single copy which shall be deposited with the Government of the 
French Republic by whom certified copies will be communicated to all the 
Signatories. 

SUPPLEMENTARY ProrocoL No. 2 


THe Sienatories of the Convention on the Organization for Economic 
Co-operation and Development (hereinafter called the ‘‘Organization”’) ; 
Have AGREED as follows: 


The Organization shall have legal capacity and the Organization, its 
officials, and representatives to it of the Members shall be entitled to 
privileges, exemptions, and immunities as follows: 


1 Reprinted in 46 A.J.I.L. Supp. 107 (1952). 
2 Reprinted in 51 A.J.I.L. 865, 955 (1957). 
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(a) in the territory of the Contracting Parties to the Convention for 
European Economic Co-operation of 16th April, 1948,* the legal 
capacity, privileges, exemptions, and immunities provided for in 
Supplementary Protocol No. I to that Convention ;‘ 

(b) in Canada, the legal capacity, privileges, exemptions, and immuni- 
ties provided for in any agreement or arrangement on legal capacity, 
privileges, exemptions, and immunities entered into between the 
Government of Canada and the Organization ; 

(ec) in the United States, the legal capacity, privileges, exemptions, and 
immunities under the International Organizations Immunities Act ® 
provided for in Executive Order No. 10133 of 27th June, 1950; and 

(d) elsewhere, the legal capacity, privileges, exemptions, and immunities 
provided for in any agreement or arrangement on legal capacity, 
privileges, exemptions, and immunities entered into between the 
Government concerned and the Organization. 


In Witness WHEREOF, the undersigned Plenipotentiaries, duly empow- 
ered, have appended their signatures to this Protocol. 

Done in Paris this 14th day of December, Nineteen Hundred and Sixty, 
in the English and French languages, both texts being equally authentic, 
in a single copy which shall be deposited with the Government of the 
French Republic by whom certified copies will be communicated to all the 
Signatories. 


PROTOCOL ON THE REVISION OF THE CONVENTION FOR EUROPEAN ECONOMIC 
Co-OPERATION OF 16TH AprRiL, 1948 


THE GovERNMENTS of the Republic of Austria, the Kingdom of Belgium, 
the Kingdom of Denmark, the French Republic, the Federal Republic of 
Germany, the Kingdom of Greece, the Republic of Iceland, Ireland, the 
Italian Republic, the Grand Duchy of Luxembourg, the Kingdom of the 
Netherlands, the Kingdom of Norway, the Portuguese Republic, Spain, the 
Kingdom of Sweden, the Swiss Confederation, the Turkish Republic, the 
United Kingdom of Great Britain and Northern Ireland being the Con- 
tracting Parties to the Convention for European Economic Co-operation of 
16th April, 1948, (hereinafter called the ‘‘Convention’’) and the Members 
of the Organization for European Economic Co-operation ; 

Desirous that the aims, organs, and powers of the Organization be re- 
defined and that the Governments of Canada and the United States of 
America be Members of that Organization as re-constituted ; 

Have Aareep as follows: 

ARTICLE 1 


The Convention shall be revised and as a consequence thereof it shall be 
replaced by the Convention on the Organization for Economic Co-operation 
and Development to be signed on today’s date. 

* Reprinted in 43 A.J.LL. Supp. 94 (1949). 


Ibid. 102. 
5 Pub. Law 291, 79th Cong., reprinted in 40 A.J.I.L. Supp. 85 (1946). 
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ARTICLE 2 


1. This Protocol shall come into force when the Convention on the 
Organization for Economic Co-operation and Development comes into 
force. 

2. The Convention shall cease to have effect as regards any Signatory 
of this Protocol when the Convention on the Organization for Economie 
Co-operation and Development comes into force. 


In Witness WHEREOF, the undersigned Plenipotentiaries, duly empow- 
ered, have appended their signatures to this Protocol. 

Done in Paris, this 14th day of December, Nineteen Hundred and Sixty, 
in the English and French languages, both texts being equally authentic, 
in a single copy which shall be deposited with the Government of the 
French Republic by whom certified copies will be communicated to all the 
Signatories. 


MEMORANDUM OF UNDERSTANDING ON THE APPLICATION OF ARTICLE 15 oF 
THE CONVENTION ON THE ORGANIZATION FOR ECONOMIC 
Co-OPERATION AND DEVELOPMENT 


Article 15 of the Convention on the Organization for Economic Co- 
operation and Development (hereinafter called the ‘‘Convention’’) pro- 
vides that decisions, recommendations and resolutions (hereinafter called 
‘facts’’) of the Organization for European Economic Co-operation shall 
require approval of the Council of the Organization for Economie Co- 
operation and Development (hereinafter called the ‘‘Council’’) to be 
effective after the coming into force of the Convention. 

Pursuant to a resolution adopted at the Ministerial Meeting of 22nd-23rd 
July, 1960, a Preparatory Committee has been established and instructed 
to carry further the review of the acts of the Organization for European 
Economie Co-operation, to determine which acts should be recommended 
to the Council for approval, and to recommend, where necessary, the 
modifications required in order to adjust these acts to the functions of the 
Organization for Economic Co-operation and Development. 

At the said Ministerial Meeting it was agreed that there should be the 
maximum possible degree of certainty as regards approval by the Council 
of acts of the Organization for European Economic Co-operation in ac- 
cordance with the recommendations of the Preparatory Committee; it was 
also agreed that Canada and the United States, not being Members of the 
Organization for European Economic Co-operation, should have a certain 
latitude with respect to the said recommendations. 

Therefore the Signatories of the Convention have agreed as follows: 


1. The representatives of the Signatories on the Council shall vote for 
approval of acts of the Organization for European Economic Co-operation 
in accordance with the recommendations of the Preparatory Committee, ex- 
cept as otherwise provided hereinafter. 

2. Any Signatory which has not been a Member of the Organization for 
European Economic Co-operation shall be released from the commitment 
set out in paragraph i with respect to any recommendation or part thereof 
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of the Preparatory Committee which it specifies in a notice to the Prepara- 
tory Committee no later than ten days after the deposit of its instrument 
of ratification or acceptance of the Convention. 

3. If any Signatory gives notice pursuant to paragraph 2, any other 
Signatory, if in its view such notice changes the situation in regard to the 
recommendation or part thereof in question in an important respect, shall 
have the right to request, within fourteen days of such notice, that the 
Preparatory Committee reconsider such recommendation or part thereof. 

4, (a) If a Signatory gives notice pursuant to paragraph 2 and no re- 
quest is made pursuant to paragraph 3, or, if such a request having been 
made, the reconsideration by the Preparatory Committee does not result 
in any modification of the recommendation or part thereof in question, the 
representative on the Council of the Signatory which has given notice shall 
abstain from voting on the act or part thereof to which the recommenda- 
tion or part thereof in question pertains. 

(b) If the reconsideration by the Preparatory Committee provided for 
in paragraph 3 results in a modified recommendation or part thereof, the 
representative on the Council of the Signatory which has given notice may 
abstain from voting on the act or part thereof to which the modified 
recommendation or part thereof pertains. 

(c) Abstention by a Signatory pursuant to sub-paragraph (a) or (b) 
of this paragraph with respect to any act or part thereof shall not in- 
validate the approval of that act or part which shall be applicable to the 
other Signatories but not to the abstaining Signatory. 

5. The provisions of this Memorandum relating to actions to be taken 
before the voting in the Council shall come into force upon its signature; 
the provisions relating to the voting in the Council shall come into force 
for each Signatory upon the coming into force of the Convention as re- 
gards that Signatory. 


In WitNEss WHEREOF, the undersigned have appended their signatures 
to this Memorandum. 

Done in Paris, this 14th day of December, 1960, in the English and 
French languages, both texts being equally authentic, in a single copy 
which shall be deposited with the Government of the French Republic, by 
whom certified copies will be communicated to all the Signatories. 


PAKISTAN-INDIA 


Inpus Waters TREATY 
Signed at Karachi, Sept. 19, 1960; ratifications exchanged Jan. 12, 1961 


PREAMBLE 


The Government of India and the Government of Pakistan, being equally 
desirous of attaining the most complete and satisfactory utilisation of the 


1 Text furnished by courtesy of John G. Laylin. The Annexures referred to in the 
treaty are omitted here, with the exception of Annexures F and G. 
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waters of the Indus system of rivers and recognising the need, therefore, 
of fixing and delimiting, in a spirit of goodwill and friendship, the rights 
and obligations of each in relation to the other concerning the use of these 
waters and of making provision for the settlement, in a cooperative spirit, 
of all such questions as may hereafter arise in regard to the interpretation 
or application of the provisions agreed upon herein, have resolved to con- 
clude a Treaty in furtherance of these objectives, and for this purpose have 
named as their plenipotentiaries: 


THE GOVERNMENT OF INDIA: 
Shri Jawaharlal Nehru, 
Prime Minister of India, 
AND 
THE GOVERNMENT OF PAKISTAN: 
Field Marshal Mohammad Ayub Khan, HP., H.J., 
President of Pakistan; 


who, having communicated to each other their respective Full Powers and 
having found them in good and due form, have agreed upon the following 
Articles and Annexures :— 


ARTICLE I 
Definitions 


As used in this Treaty: 

(1) The terms ‘‘Article’’ and ‘‘ Annexure’’ mean respectively an Article 
of, and an Annexure to, this Treaty. Except as otherwise indicated, ref- 
erences to Paragraphs are to the paragraphs in the Article or in the An- 
nexure in which the reference is made. 

(2) The term ‘‘Tributary’’ of a river means any surface channel, 
whether in continuous or intermittent flow and by whatever name called, 
whose waters in the natural course would fall into that river, e.g. a tribu- 
tary, a torrent, a natural drainage, an artificial drainage, a nadi, a nallah, 
a nai,akhad,acho. The term also includes any sub-tributary or branch or 
subsidiary channel, by whatever name called, whose waters, in the natural 
course, would directly or otherwise flow into that surface channel. 

(3) The term ‘‘The Indus,’’ ‘‘The Jhelum,’’ ‘‘The Chenab,’’ ‘‘The 
Ravi,’’ ‘‘The Beas’’ or ‘‘The Sutlej’’ means the named river (including 
Connecting Lakes, if any) and all its Tributaries: Provided however that 


(i) none of the rivers named above shall be deemed to be a Tributary; 
(ii) The Chenab shall be deemed to include the river Panjnad; and 
(iii) the river Chandra and the river Bhaga shall be deemed to be 

Tributaries of The Chenab. 


(4) The term ‘‘Main’’ added after Indus, Jhelum, Chenab, Sutlej, 
Beas or Ravi means the main stem of the named river excluding its Tribu- 
taries, but including all channels and creeks of the main stem of that river 
and such Connecting Lakes as form part of the main stem itself. The 
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Jhelum Main shall be deemed to extend up to Verinag, and the Chenab 
Main up to the confluence of the river Chandra and the river Bhaga. 

(5) The term ‘‘Eastern Rivers’’ means The Sutlej, The Beas and The 
Ravi taken together. 

(6) The term ‘‘Western Rivers’’ means The Indus, The Jhelum and 
The Chenab taken together. 

(7) The term ‘‘the Rivers’’ means all the rivers, The Sutlej, The Beas, 
The Ravi, The Indus, The Jhelum and The Chenab. 

(8) The term ‘‘Connecting Lake’’ means any lake which receives water 
from, or yields water to, any of the Rivers; but any lake which occasionally 
and irregularly receives only the spill of any of the Rivers and returns only 
the whole or part of that spill is not a Connecting Lake. 

(9) The term ‘‘ Agricultural Use’’ means the use of water for irrigation, 
except for irrigation of household gardens and public recreational gardens. 

(10) The term ‘‘Domestic Use’’ means the use of water for: 


(a) drinking, washing, bathing, recreation, sanitation (including the 
conveyance and dilution of sewage and of industrial and other 
wastes), stock and poultry, and other like purposes; 

(b) household and municipal purposes (including use for household 
gardens and public recreational gardens) ; and 

(c) industrial purposes (including mining, milling and other like pur- 
poses) ; 


but the term does not include Agricultural Use or use for the generation 
of hydro-electric power. 

(11) The term ‘‘Non-Consumptive Use’’ means any control or use of 
water for navigation, floating of timber or other property, flood protection 
or flood control, fishing or fish culture, wild life or other like beneficial 
purposes, provided that, exclusive of seepage and evaporation of water 
incidental to the control or use, the water (undiminished in volume within 
the practical range of measurement) remains in, or is returned to, the 
same river or its Tributaries; but the term does not include Agricultural 
Use or use for the generation of hydro-electric power. 

(12) The term ‘‘Transition Period’’ means the period beginning and 
ending as provided in Article II (6). 

(13) The term ‘‘Bank’’ means the International Bank for Reconstruc- 
tion and Development. ; 

(14) The term ‘‘Commissioner’’ means either of the Commissioners 
appointed under the provisions of Article VIII(1) and the term ‘‘Com- 
mission’’ means the Permanent Indus Commission constituted in accordance 
with Article VIII(3). 

(15) The term ‘‘interference with the waters’’ means: 


(a) Any act of withdrawal therefrom; or 


(b) Any man-made obstruction to their flow which causes a change in 
the volume (within the practical range of measurement) of the daily 
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flow of the waters: Provided however that an obstruction which 
involves only an insignificant and incidental change in the volume 
of the daily flow, for example, fluctuations due to afflux caused by 
bridge piers or a temporary by-pass, etc., shall not be deemed to be 
an interference with the waters. 


(16) The term ‘‘Effective Date’’ means the date on which this Treaty 
takes effect in accordance with the provisions of Article XII, that is, the 
first of April 1960. 


ArTICLE II 
Provisions Regarding Eastern Rivers 


(1) All the waters of the Eastern Rivers shall be available for the un- 
restricted use of India, except as otherwise expressly provided in this 
Article. 

(2) Except for Domestic Use and Non-Consumptive Use, Pakistan shall 
be under an obligation to let flow, and shall not permit any interference 
with, the waters of the Sutle] Main and the Ravi Main in the reaches where 
these rivers flow in Pakistan and have not yet finally crossed into Pakistan. 
The points of final crossing are the following: (a) near the new Hasta 
Bund upstream of Suleimanke in the case of the Sutlej Main, and (b) 
about one and a half miles upstream of the syphon for the B-R-B-D Link 
in the case of the Ravi Main. 

(3) Except for Domestic Use, Non-Consumptive Use and Agricultural 
Use (as specified in Annexure B), Pakistan shali be under an obligation 
to let flow, and shall not permit any interference with, the waters (while 
flowing in Pakistan) of any Tributary which in its natural course joins the 
Sutlej Main or the Ravi Main before these rivers have finally crossed into 
Pakistan. 

(4) All the waters, while flowing in Pakistan, of any Tributary which, 
in its natural course, joins the Sutlej Main or the Ravi Main after these 
rivers have finally crossed into Pakistan shall be available for the unre- 
stricted use of Pakistan: Provided however that this provision shall not be 
construed as giving Pakistan any claim or right to any releases by India 
in any such Tributary. If Pakistan should deliver any of the waters of any 
such Tributary, which on the Effective Date joins the Ravi Main after 
this river has finally crossed into Pakistan, into a reach of the Ravi Main 
upstream of this crossing, India shall not make use of these waters; each 
Party agrees to establish such discharge observation stations and make 
such observations as may be necessary for the determination of the com- 
ponent of water available for the use of Pakistan on account of the afore- 
said deliveries by Pakistan, and Pakistan agrees to meet the cost of estab- 
lishing the aforesaid discharge observation stations and making the afore- 
said observations. 

(5) There shall be a Transition Period during which, to the extent 
specified in Annexure H, India shall 


os 
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(i) limit its withdrawals for Agricultural Use, 
(ii) limit abstractions for storages, and 
(iii) make deliveries to Pakistan 
from the Eastern Rivers. 


(6) The Transition Period shall begin on Ist April 1960 and it shall 
end on 31st March 1970, or, if extended under the provisions of Part 8 
of Annexure H, on the date up to which it has been extended. In any 
event, whether or not the replacement referred to in Article IV(1) has 
been accomplished, the Transition Period shall end not later than 31st 
March 1973. 

(7) If the Transition Period is extended beyond 31st March 1970, the 
provisions of Article V(5) shall apply. 

(8) If the Transition Period is extended beyond 3lst March 1970, the 
provisions of Paragraph (5) shall apply during the period of extension 
beyond 31st March 1970. 

(9) During the Transition Period, Pakistan shall receive for unrestricted 
use the waters of the Eastern Rivers which are to be released by India in 
accordance with the provisions of Annexure H. After the end of the 
Transition Period, Pakistan shall have no claim or right to releases by 
India of any of the waters of the Eastern Rivers. In case there are any 
releases, Pakistan shall enjoy the unrestricted use of the waters so released 
after they have finally crossed into Pakistan: Provided that in the event 
that Pakistan makes any use of these waters, Pakistan shall not acquire 
any right whatsoever, by prescription or otherwise, to a continuance of 
such releases or such use. 


ArticLe III 
Provisions Regarding Western Rivers 


(1) Pakistan shall receive for unrestricted use all those waters of the 
Western Rivers which India is under obligation to let flow under the 
provisions of Paragraph (2). 

(2) India shall be under an obligation to let flow all the waters of the 
Western Rivers, and shall not permit any interference with these waters, 
except for the following uses, restricted (except as provided in item (c) 
(ii) of Paragraph 5 of Annexure C) in the case of each of the rivers, The 
Indus, The Jhelum and The Chenab, to the drainage basin thereof : 


(a) Domestic Use; 

(b) Non-Consumptive Use; 

(¢) Agricultural Use, as set out in Annexure C; and 

(d) Generation of hydro-electric power, as set out in Annexure D. 


(3) Pakistan shall have the unrestricted use of all waters originating 
from sources other than the Eastern Rivers which are delivered by Pakistan 
into The Ravi or The Sutlej, and India shall not make use of these waters. 


Each Party agrees to establish such discharge observation stations and 


make such observations as may be considered necessary by the Commission 
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for the determination of the component of water available for the use of 
Pakistan on account of the aforesaid deliveries by Pakistan. 

(4) Except as provided in Annexures D and'E, India shall not store 
any water of, or construct any storage works on, the Western Rivers. 


ARTICLE IV 
Provisions Regarding Eastern Rivers and Western Rivers 


(1) Pakistan shall use its best endeavours to construct and bring into 
operation, with due regard to expedition and economy, that part of a 
system of works which will accomplish the replacement, from the Western 
Rivers and other sources, of water supplies for irrigation canals in Pakistan 
which, on 15th August 1947, were dependent on water supplies from the 
Eastern Rivers. 

(2) Each Party agrees that any Non-Consumptive Use made by it shall 
be so made as not to materially change, on account of such use, the flow 
in any channel to the prejudice of the uses on that channel by the other 
Party under the provisions of this Treaty. In executing any scheme of 
flood protection or flood control each Party will avoid, as far as practicable, 
any material damage to the other Party, and any such scheme carried out 
by India on the Western Rivers shall not involve any use of water or any 
storage in addition to that provided under Article ITI. 

(3) Nothing in this Treaty shall be construed as having the effect of 
preventing either Party from undertaking schemes of drainage, river 
training, conservation of soil against erosion and dredging, or from re- 
moval of stones, gravel or sand from the beds of the Rivers: Provided 
that 


(a) in executing any of the schemes mentioned above, each Party will 
avoid, as far as practicable, any material damage to the other Party; 

(b) any such scheme carried out by India on the Western Rivers shall 
not involve any use of water or any storage in addition to that 
provided under Article III; 

(ec) except as provided in Paragraph (5) and Article VII(1)(b), India 
shall not take any action to increase the catchment area, beyond the 
area on the Effective Date, of any natural or artificial drainage or 
drain which crosses into Pakistan, and shall not undertake such 
construction or remodelling of any drainage or drain which 80 
crosses or falls into a drainage or drain which so crosses as might 
cause material damage in Pakistan or entail the construction of 4 
new drain or enlargement of an existing drainage or drain in 
Pakistan ; and 

(d) should Pakistan desire to increase the catchment area, beyond the 
area on the Effective Date, of any natural or artificial drainage or 
drain, which receives drainage waters from India, or, except in an 
emergency, to pour any waters into it in excess of the quantities 
received by it as on the Effective Date, Pakistan shall, before under- 
taking any work for these purposes, increase the capacity of that 
drainage or drain to the extent necessary so as not to impair its 
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efficacy for dealing with drainage waters received from India as on 
the Effective Date. 


(4) Pakistan shall maintain in good order its portions of the drainages 
mentioned below with capacities not less than the capacities as on the 
Effective Date :-— 


(i) Hudiara Drain 
(ii) Kasur Nala 
(iii) Salimshah Drain 
(iv) Fazilka Drain. 


(5) If India finds it necessary that any of the drainages mentioned in 
Paragraph (4) should be deepened or widened in Pakistan, Pakistan 
agrees to undertake to do so as a work of public interest, provided India 
agrees to pay the cost of the deepening or widening. 

(6) Each Party will use its best endeavours to maintain the natural 
channels of the Rivers, as on the Effective Date, in such condition as will 
avoid, as far as practicable, any obstruction to the flow in these channels 
likely to cause material damage to the other Party. 

(7) Neither Party will take any action which would have the effect of 
diverting the Ravi Main between Madhopur and Lahore, or the Sutlej 
Main between Harike and Suleimanke, from its natural channel between 
high banks. 

(8) The use of the natural channels of the Rivers for the discharge of 
flood or other excess waters shall be free and not subject to limitation by 
either Party, and neither Party shall have any claim against the other in 
respect of any damage caused by such use. Each Party agrees to com- 
municate to the other Party, as far in advance as practicable, any informa- 
tion it may have in regard to such extraordinary discharges of water from 
reservoirs and flood flows as may affect the other Party. 

(9) Each Party declares its intention to operate its storage dams, 
barrages and irrigation canals in such manner, consistent with the normal 
operations of its hydraulic systems, as to avoid, as far as feasible, material 
damage to the other Party. 

(10) Each Party declares its intention to prevent, as far as practicable, 
undue pollution of the waters of the Rivers which might affect adversely 
uses similar in nature to those to which the waters were put on the Effective 
Date, and agrees to take all reasonable measures to ensure that, before any 
sewage or industrial waste is allowed to flow into the Rivers, it will be 
treated, where necessary, in such manner as not materially to affect those 
uses: Provided that the criterion of reasonableness shall be the customary 
practice in similar situations on the Rivers. 

(11) The Parties agree to adopt, as far as feasible, appropriate measures 
for the recovery, and restoration to owners, of timber and other property 
floated or floating down the Rivers, subject to appropriate charges being 
paid by the owners. 

(12) The use of water for industrial purposes under Articles II(2), 
II(3) and III(2) shall not exceed: 
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(a) in the case of an industrial process known on the Effective Date, 
such quantum of use as was customary in that process on the Ef- 
fective Date; 


(b) in the case of an industrial process not known on the Effective Date: 
(i) such quantum of use as was customary on the Effective Date 
in similar or in any way comparable industrial processes; or 
(ii) if there was no industrial process on the Effective Date similar 
or in any way comparable to the new process, such quantum 
of use as would not have a substantially adverse effect on the 
other Party. 


(13) Such part of any water withdrawn for Domestic Use under the 
provisions of Articles II (3) and III (2) as is subsequently applied to 
Agricultural Use shall be accounted for as part of the Agricultural Use 
specified in Annexure B and Annexure C respectively; each Party will 
use its best endeavours to return to the same river (directly or through 
one of its Tributaries) all water withdrawn therefrom for industrial pur- 
poses and not consumed either in the industrial processes for which it was 
withdrawn or in some other Domestic Use. 

(14) In the event that either Party should develop a use of the waters 
of the Rivers which is not in accordance with the provisions of this Treaty, 
that Party shall not acquire by reason of such use any right, by prescription 
or otherwise, to a continuance of such use. 

(15) Except as otherwise required by the express provisions of this 
Treaty, nothing in this Treaty shall be construed as affecting existing 
territorial rights over the waters of any of the Rivers or the beds or banks 
thereof, or as affecting existing property rights under municipal law over 
such waters or beds or banks. 


ARTICLE V 
Financial Provisions 


(1) In consideration of the fact that the purpose of part of the system 
of works referred to in Article [V(1) is the replacement, from the Western 
Rivers and other sources, of water supplies for irrigation canals in Pakistan 
which, on 15th August 1947, were dependent on water supplies from the 
Eastern Rivers, India agrees to make a fixed contribution of Pounds 
Sterling 62,060,000 towards the costs of these works. The amount in 
Pounds Sterling of this contribution shall remain unchanged irrespective 
of any alteration in the par value of any currency. 

(2) The sum of Pounds Sterling 62,060,000 specified in Paragraph (1) 
shall be paid in ten equal annual instalments on the 1st of November of each 
year. The first of such annual instalments shall be paid on 1st November 
1960, or if the Treaty has not entered into force by that date, then within 
one month after the Treaty enters into force. 

(3) Each of the instalments specified in Paragraph (2) shall be paid to 
the Bank for the credit of the Indus Basin Development Fund to be estab- 
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lished and administered by the Bank, and payment shall be made in 
Pounds Sterling, or in such other currency or currencies as may from time 
to time be agreed between India and the Bank. 

(4) The payments provided for under the provisions of Paragraph (3) 
shall be made without deduction or set-off on account of any financial 
claims of India on Pakistan arising otherwise than under the provisions 
of this Treaty: Provided that this provision shall in no way absolve 
Pakistan from the necessity of paying in other ways debts to India which 
may be outstanding against Pakistan. 

(5) If, at the request of Pakistan, the Transition Period is extended 
in accordance with the provisions of Article II (6) and of Part 8 of An- 
nexure H, the Bank shall thereupon pay to India out of the Indus Basin 
Development Fund the appropriate amount specified in the Table below :— 


TABLE 
Period of Aggregate Extension Payment to 
of Transition Period India 
One year £Stg. 3,125,000 
Two years £Stg. 6,406,250 
Three years £Stg. 9,850,000 


(6) The provisions of Article IV(1) and Article V(1) shall not be 
construed as conferring upon India any right to participate in the de- 
cisions as to the system of works which Pakistan constructs pursuant to 
Article IV(1) or as constituting an assumption of any responsibility by 
India or as an agreement by India in regard to such works. 

(7) Except for such payments as are specifically provided for in this 
Treaty, neither Party shall be entitled to claim any payment for ob- 
servance of the provisions of this Treaty or to make any charge for water 
received from it by the other Party. 


ArticLE VI 
Exchange of Data 


(1) The following data with respect to the flow in, and utilisation of 
the waters of, the Rivers shall be exchanged regularly between the 
Parties :— 


(a) Daily (or as observed or estimated less frequently) gauge and dis- 
charge data relating to flow of the Rivers at all observation sites. 

(b) Daily extractions for or releases from reservoirs. 

(¢) Daily withdrawals at the heads of all canals operated by government 
or by a government agency (hereinafter in this Article called canals), 
including link canals. 

(d) Daily eseapages from all canals, including link canals. 

(e) Daily deliveries from link canals. 


These data shall be transmitted monthly by each Party to the other as soon 
as the data for a calendar month have been collected and tabulated, but not 
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later than three months after the end of the month to which they relate: 
Provided that such of the data specified above as are considered by either 
Party to be necessary for operational purposes shall be supplied daily or at 
less frequent intervals, as may be requested. Should one Party request 
the supply of any of these data by telegram, telephone, or wireless, it shall 
reimburse the other Party for the cost of transmission. 

(2) If, in addition to the data specified in Paragraph (1) of this Article, 
either Party requests the supply of any data relating to the hydrology of 
the Rivers, or to canal or reservoir operation connected with the Rivers, or 
to any provision of this Treaty, such data shall be supplied by the other 
Party to the extent that these are available. 


ArtictE VII 
Future Co-operation 


(1) The two Parties recognize that they have a common interest in the 
optimum development of the Rivers, and, to that end, they declare their 
intention to co-operate, by mutual agreement, to the fullest possible extent. 
In particular :— 


(a) Each Party, to the extent it considers practicable and on agreement 
by the other Party to pay the costs to be incurred, will, at the request 
of the other Party, set up or install such hydrologic observation 
stations within the drainage basins of the Rivers, and set up or in- 
stall such meteorological observation stations relating thereto and 
earry out such observations thereat, as may be requested, and will 
supply the data so obtained. 

(b) Each Party, to the extent it considers practicable and on agree- 
ment by the other Party to pay the costs to be incurred, will, at 
the request of the other Party, carry out such new drainage works 
as may be required in connection with new drainage works of the 
other Party. 

(c) At the request of either Party, the two Parties may, by mutual 
agreement, co-operate in undertaking engineering works on the 
Rivers. 


The formal arrangements, in each case, shall be as agreed upon between 
the Parties. 

(2) If either Party plans to construct any engineering work which 
would cause interference with the waters of any of the Rivers and which, 
in its opinion, would affect the other Party materially, it shall notify the 
other Party of its plans and shall supply such data relating to the work 
as may be available and as would enable the other Party to inform itself 
of the nature, magnitude and effect of the work. If a work would cause 
interference with the waters of any of the Rivers but would not, in the 
opinion of the Party planning it, affect the other Party materially, never- 
theless the Party planning the work shall, on request, supply the other 
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Party with such data regarding the nature, magnitude and effect, if any, 
of the work as may be available. 


ArticLE VIII 
Permanent Indus Commission 


(1) India and Pakistan shall each create a permanent post of Com- 
missioner for Indus Waters, and shall appoint to this post, as often as a 
vacancy occurs, a person who should ordinarily be a high-ranking engineer 
competent in the field of hydrology and water-use. Unless either Govern- 
ment should decide to take up any particular question directly with the 
other Government, each Commissioner will be the representative of his 
Government for all matters arising out of this Treaty, and will serve as the 
regular channel of communication on all matters relating to the implementa- 
tion of the Treaty, and, in particular, with respect to 


(a) the furnishing or exchange of information or data provided for in 
the Treaty; and 

(b) the giving of any notice or response to any notice provided for in 
the Treaty. 


(2) The status of each Commissioner and his duties and responsibilities 
towards his Government will be determined by that Government. 

(3) The two Commissioners shall together form the Permanent Indus 
Commission. 

(4) The purpose and functions of the Commission shall be to establish 
and maintain co-operative arrangements for the implementation of this 
Treaty, to promote co-operation between the Parties in the development of 
the waters of the Rivers and, in particular, 


(a) to study and report to the two Governments on any problem re- 
lating to the development of the waters of the Rivers which may be 
jointly referred to the Commission by the two Governments: in the 
event that a reference is made by one Government alone, the Com- 
missioner of the other Government shall obtain the authorization of 
his Government before he proceeds to act on the reference; 

(b) to make every effort to settle promptly, in accordance with the pro- 
visions of Article IX (1), any question arising thereunder ; 

(¢) to undertake, once in every five years, a general tour of inspection 
of the Rivers for ascertaining the facts connected with various de- 
velopments and works on the Rivers; 

(d) to undertake promptly, at the request of either Commissioner, a 
tour of inspection of such works or sites on the Rivers as may be 
considered necessary by him for ascertaining the facts connected 
with those works or sites; and 

(e) to take, during the Transition Period, such steps as may be neces- 
sary for the implementation of the provisions of Annexure H. 


(5) The Commission shall meet regularly at least once a year, alter- 
nately in India and Pakistan. This regular annual meeting shall be held 
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in November or in such other month as may be agreed upon between the 
Commissioners. The Commission shall also meet when requested by either 
Commissioner. 

(6) To enable the Commissioners to perform their functions in the 
Commission, each Government agrees to accord to the Commissioner of the 
other Government the same privileges and immunities as are accorded to 
representatives of member States to the principal and subsidiary organs of 
the United Nations under Sections 11, 12 and 13 of Article IV of the Con- 
vention on the Privileges and Immunities of the United Nations (dated 13th 
February, 1946) during the periods specified in those Sections. It is 
understood and agreed that these privileges and immunities are accorded 
to the Commissioners not for the personal benefit of the individuals them- 
selves but in order to safeguard the independent exercise of their functions 
in connection with the Commission ; consequently, the Government appoint- 
ing the Commissioner not only has the right but is under a duty to waive 
the immunity of its Commissioner in any case where, in the opinion of the 
appointing Government, the immunity would impede the course of justice 
and can be waived without prejudice to the purpose for which the im- 
munity is accorded. 

(7) For the purposes of the inspections specified in Paragraph (4) (c) 
and (d), each Commissioner may be accompanied by two advisers or as- 
sistants to whom appropriate facilities will be accorded. 

(8) The Commission shall submit to the Government of India and to 
the Government of Pakistan, before the first of June of every year, a 
report on its work for the year ended on the preceding 31st of March, and 
may submit to the two Governments other reports at such times as it may 
think desirable. 

(9) Each Government shall bear the expenses of its Commissioner and 
his ordinary staff. The cost of any special staff required in connection 
with the work mentioned in Article VII(1) shall be borne as provided 
therein. 

(10) The Commission shall determine its own procedures. 


ArTICLE IX 
Settlement of Differences and Disputes 


(1) Any question which arises between the Parties concerning the in- 
terpretation or application of this Treaty or the existence of any fact which, 
if established, might constitute a breach of this Treaty shall first be ex- 
amined by the Commission, which will endeavour to resolve the question 
by agreement. 

(2) If the Commission does not reach agreement on any of the questions 
mentioned in Paragraph (1), then a difference will be deemed to have 
arisen, which shall be dealt with as follows: 


(a) Any difference which, in the opinion of either Commissioner, falls 
within the provisions of Part 1 of Annexure F shall, at the request 
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of either Commissioner, be dealt with by a Neutral Expert in ac- 
cordance with the provisions of Part 2 of Annexure F'; 

(b) If the difference does not come within the provisions of Paragraph 
(2)(a), or if a Neutral Expert, in accordance with the provisions 
of Paragraph 7 of Annexure F, has informed the Commission that, 
in his opinion, the difference, or a part thereof, should be treated 
as a dispute, then a dispute will be deemed to have arisen which 
shall be settled in accordance with the provisions of Paragraphs 
(3), (4) and (5): 


Provided that, at the discretion of the Commission, any difference may 
either be dealt with by a Neutral Expert in accordance with the provisions 
of Part 2 of Annexure F or be deemed to be a dispute to be settled in ac- 
cordance with the provisions of Paragraphs (3), (4) and (5), or may 
be settled in any other way agreed upon by the Commission. 

(3) As soon as a dispute to be settled in accordance with this and the 
succeeding paragraphs of this Article has arisen, the Commission shall, 
at the request of either Commissioner, report the fact to the two Govern- 
ments, as early as practicable, stating in its report the points on which the 
Commission is in agreement and the issues in dispute, the views of each 
Commissioner on these issues and his reasons therefor. 

(4) Either Government may, following receipt of the report referred to 
in Paragraph (3), or if it comes to the conclusion that this report is being 
unduly delayed in the Commission, invite the other Government to resolve 
the dispute by agreement. In doing so it shall state the names of its 
negotiators and their readiness to meet with the negotiators to be appointed 
by the other Government at a time and place to be indicated by the other 
Government. To assist in these negotiations, the two Governments may 
agree to enlist the services of one or more mediators acceptable to them. 

(5) A Court of Arbitration shall be established to resolve the dispute in 
the manner provided by Annexure G 


(a) upon agreement between the Parties to do so; or 

(b) at the request of either Party, if, after negotiations have begun 
pursuant to Paragraph (4), in its opinion the dispute is not likely 
to be resolved by negotiation or mediation ; or 

(ec) at the request of either Party, if, after the expiry of one month 
following receipt by the other Government of the invitation referred 
to in Paragraph (4), that Party comes to the conclusion that the 
other Government is unduly delaying the negotiations. 


(6) The provisions of Paragraphs (3), (4) and (5) shall not apply to 
any difference while it is being dealt with by a Neutral Expert. 
ARTICLE X 
Emergency Provision 


If, at any time prior to 31st March 1965, Pakistan should represent to 
the Bank that, because of the outbreak of large-scale international hostilities 
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arising out of causes beyond the control of Pakistan, it is unable to obtain 
from abroad the materials and equipment necessary for the completion, 
by 3lst March 1973, of that part of the system of works referred to in 
Article 1V(1) which relates to the replacement referred to therein, (here- 
inafter referred to as the ‘‘replacement element’’) and if, after considera- 
tion of this representation in consultation with India, the Bank is of the 
opinion that 


(a) these hostilities are on a scale of which the consequence is that 
Pakistan is unable to obtain in time such materials and equipment 
as must be procured from abroad for the completion, by 31st March 
1973, of the replacement element, and 

(b) since the Effective Date, Pakistan has taken all reasonable steps to 
obtain the said materials and equipment and, with such resources of 
materials and equipment as have been available to Pakistan both 
from within Pakistan and from abroad, has carried forward the 
construction of the replacement element with due diligence and all 
reasonable expedition, 


the Bank shall immediately notify each of the Parties accordingly. The 
Parties undertake, without prejudice to the provisions of Article XII (3) 
and (4), that, on being so notified, they will forthwith consult together 
and enlist the good offices of the Bank in their consultation, with a view 
to reaching mutual agreement as to whether or not, in the light of all the 
circumstances then prevailing, any modifications of the provisions of this 
Treaty are appropriate and advisable and, if so, the nature and the extent 
of the modifications. 
ARTICLE XI 


General Provisions 
(1) It is expressly understood that 


(a) this Treaty governs the rights and obligations of each Party in 
relation to the other with respect only to the use of the waters of the 
Rivers and matters incidental thereto; and ; 

(b) nothing contained in this Treaty, and nothing arising out of the 
execution thereof, shall be construed as constituting a recognition 
or waiver (whether tacit, by implication or otherwise) of any rights 
or claims whatsoever of either of the Parties other than those 
rights or claims which are expressly recognized or waived in this 
Treaty. 


Each of the Parties agrees that it will not invoke this Treaty, anything 
contained therein, or anything arising out of the execution thereof, in 
support of any of its own rights or claims whatsoever or in disputing any 
of the rights or claims whatsoever of the other Party, other than those 
rights or claims which are expressly recognized or waived in this Treaty. 

(2) Nothing in this Treaty shall be construed by the Parties as in any 
way establishing any general principle of law or any precedent. 


1961] OFFICIAL DOCUMENTS 811 


(3) The rights and obligations of each Party under this Treaty shall 
remain unaffected by any provisions contained in, or by anything arising 
out of the execution of, any agreement establishing the Indus Basin De- 
velopment Fund. 


ARTICLE XII 
Final Provisions 


(1) This Treaty consists of the Preamble, the Articles hereof and An- 
nexures A to H hereto, and may be cited as ‘‘The Indus Waters Treaty 
1960’. 

(2) This Treaty shall be ratified and the ratifications thereof shall be 
exchanged in New Delhi. It shall enter into force upon the exchange of 
ratifications, and will then take effect retrospectively from the first of 
April 1960. 

(3) The provisions of this Treaty may from time to time be modified by 
a duly ratified treaty concluded for that purpose between the two Govern- 
ments. 

(4) The provisions of this Treaty, or the provisions of this Treaty as 
modified under the provisions of Paragraph (3), shall continue in force 
until terminated by a duly ratified treaty concluded for that purpose be- 
tween the two Governments. 

In WitNESSs WHEREOF the respective Plenipotentiaries have signed this 
Treaty and have hereunto affixed their seals. 

Done in triplicate in English at Karachi on this Nineteenth day of Sep- 
tember 1960. 


For THE GOVERNMENT OF INDIA: 


(Sd) JAWAHARLAL NEHRU 


JAWAHARLAL NEHRU 
For tHE GOVERNMENT OF PAKISTAN: 


(Sd) M. A. KHAN F.M. 


MonammMap Ayus Kuan, Field Marshal, H.P., HJ. 


For THE INTERNATIONAL BANK FOR RECONSTRUCTION 
AND DEVELOPMENT 


for the purposes specified in Articles V and X and Annexures F, G and H: 


(Sd) W. A. B. ILIFF 


W. A. B. Iuirr 
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ANNEXURE F—NEUTRAL EXPERT 
(ArticLE IX (2)) 
Part 1—Questions to be referred to a Neutral Expert 


1. Subject to the provisions of Paragraph 2, either Commissioner may, 
under the provisions of Article IX (2) (a), refer to a Neutral Expert any 
of the following questions: 


(1) Determination of the component of water available for the use of 
Pakistan 


(a) in the Ravi Main, on account of the deliveries by Pakistan under the 
provisions of Article II (4), and 

(b) at various points on The Ravi or The Sutlej, on account of the de- 
liveries by Pakistan under the provisions of Article III (3). 


(2) Determination of the boundary of the drainage basin of The Indus 
or The Jhelum or The Chenab for the purposes of Article III (2). 
(3) Whether or not any use of water or storage in addition to that pro- 
vided under Article III is involved in any of the schemes referred to in 
Article IV (2) or in Article [V (3)(b) and carried out by India on the 
Western Rivers. 
(4) Questions relating to 

(a) obligations with respect to construction or remodelling of, or 

pouring of waters into, any drainage or drain as provided in 
Article IV (3) (¢) and Article IV (3) (d) ; and 

(b) maintenance of drainages specified in Article IV (4). 
(5) Questions arising under Article IV (7) as to whether any action 
taken by either Party is likely to have the effect of diverting the Ravi 
Main between Madhopur and Lahore, or the Sutlej Main between Harike 
and Suleimanke, from its natural channel between high banks. 
(6) Determination of facts relating to questions arising under Article 
IV (11) or Article IV (12). 
(7) Whether any of the data requested by either Party falls outside 
the scope of Article VI (2). 
(8) Determination of withdrawals to be made by India under proviso 
(iii) to Paragraph 3 of Annexure C. 
(9) Determination of schedule of releases from Conservation Storage 
under the provisions of Paragraph 8 of Annexure C. 
(10) Whether or not any new Agricultural Use by India, on those 
Tributaries of The Jhelum on which there is any Agricultural Use or 
hydro-electric use by Pakistan, conforms to the provisions of Paragraph 
9 of Annexure C. 
(11) Questions arising under the provisions of Paragraph 7, Paragraph 
11 or Paragraph 21 of Annexure D. 
(12) Whether or not the operation by India of any plant constructed 
in accordance with the provisions of Part 3 of Annexure D conforms 
to the criteria set out in Paragraphs 15, 16 and 17 of that Annexure. 
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(13) Whether or not any new hydro-electric plant on an irrigation 
channel taking off the Western Rivers conforms to the provisos to Para- 
graph 24 of Annexure D. 

(14) Whether or not the operation of a Storage Work which was in 
operation as on the Effective Date substantially conforms to the pro- 
visions of Paragraph 3 of Annexure E. 

(15) Whether or not any part of the storage in a Connecting Lake is 
the result of man-made works constructed after the Effective Date (Para- 
graph 8(b) of Annexure E). 

(16) Whether or not any flood control work constructed on the Jhelum 
Main conforms to the provisions of Paragraph 9 of Annexure E. 

(17) Whether or not any Storage Work to be constructed on a Tributary 
of The Jhelum on which Pakistan has any Agricultural Use or hydro- 
electric use conforms to the provisions of Paragraph 10 of Annexure E. 
(18) Questions arising under the provisions of Paragraph 6 or 14 of 
Annexure E. 

(19) Whether or not the operation of any Storage Work constructed 
by India, after the Effective Date, conforms to the provisions of Para- 
graphs 17, 18, 19, 21 and 22 of Annexure E and, to the extent necessary, 
to the provisions of Paragraph 8 of Annexure C. 

(20) Whether or not the storage capacity proposed to be made up by 
India under Paragraph 23 of Annexure E exceeds the storage capacity 
lost by sedimentation. 

(21) Determination of modifications to be made in the provisions of 
Parts 2, 4 or 5 of Annexure H in accordance with Paragraphs 11, 31 or 
38 thereof when the additional supplies referred to in Paragraph 66 of 
that Annexure become available. 

(22) Modification of Forms under the provisions of Paragraph 41 of 
Annexure H. 

(23) Revision of the figure for the conveyance loss from the head of the 
Madhopur Beas Link to the junction of the Chakki Torrent with the 
Beas Main under the provisions of Paragraph 45 (c) (ii) of Annexure 
H. 


2. If a claim for financial compensation has been raised with respect 
to any question specified in Paragraph 1, that question shall not be referred 
to a Neutral Expert unless the two Commissioners are agreed that it should 
be so referred. 

3, Either Commissioner may refer to a Neutral Expert under the pro- 
visions of Article IX (2)(a) any question arising with regard to the de- 
termination of costs under Article IV (5), Article IV (11), Article VII 
(1)(a) or Article VII (1) (b). 


Part 2—Appointment and Procedure 


4. A Neutral Expert shall be a highly qualified engineer, and, on the 
receipt of a request made in accordance with Paragraph 5, he shall be 
appointed, and the terms of his retainer shall be fixed, as follows :— 
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(a) During the Transition Period, by the Bank. 
(b) After the expiration of the Transition Period, 


(i) jointly by the Government of India and the Government of 
Pakistan, or 

(ii) if no appointment is made in accordance with (i) above within 
one month after the date of the request, then by such person or 
body as may have been agreed upon between the two Govern- 
ments in advance, on an annual basis, or, in the absence of 
such agreement, by the Bank. 


Provided that every appointment made in accordance with (a) or (b) 
(ii) above shall be made after consultation with each of the Parties. 


The Bank shall be notified of every appointment, except when the Bank 
is itself the appointing authority. 

5. If a difference arises and has to be dealt with in accordance with the 
provisions of Article 1X (2) (a), the following procedure will be followed :— 


(a) The Commissioner who is of the opinion that the difference falls 
within the provisions of Part 1 of this Annexure (hereinafter in this 
paragraph referred to as ‘‘the first Commissioner’’) shall notify 
the other Commissioner of his intention to ask for the appointment 
of a Neutral Expert. Such notification shall clearly state the para- 
graph or paragraphs of Part 1 of this Annexure under which the 
difference falls and shall also contain a statement of the point or 
points of difference. 

(b) Within two weeks of the receipt by the other Commissioner of the 
notification specified in (a) above, the two Commissioners will en- 
deavour to prepare a joint statement of the point or points of differ- 
ence. 

(c) After expiry of the period of two weeks specified in (b) above, 
the first Commissioner may request the appropriate authority 
specified in Paragraph 4 to appoint a Neutral Expert; a copy of the 
request shall be sent at the same time to the other Commissioner. 

(d) The request under (c) above shall be accompanied by the joint 
statement specified in (b) above; failing this, either Commissioner 
may send a separate statement to the appointing authority and, if he 
does so, he shall at the same time send a copy of the separate state- 
ment to the other Commissioner. 


6. The procedure with respect to each reference to a Neutral Expert 
shall be determined by him, provided that: 


(a) he shall afford to each Party an adequate hearing; 

(b) in making his decision, he shall be governed by the provisions of 
this Treaty and by the compromis, if any, presented to him by the 
Commission ; and 

(ec) without prejudice to the provisions of Paragraph 3, unless both 

Parties so request, he shall not deal with any issue of financial 

compensation. 
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7. Should the Commission be unable to agree that any particular differ- 
ence falls within Part 1 of this Annexure, the Neutral Expert shall, after 
hearing both Parties, decide whether or not it so falls. Should he decide 
that the difference so falls, he shall proceed to render a decision on the 
merits; should he decide otherwise, he shall inform the Commission that, 
in his opinion, the difference should be treated as a dispute. Should the 
Neutral Expert decide that only a part of the difference so falls, he shall, 
at his discretion, either: 


(a) proceed to render a decision on the part which so falls, and inform 
the Commission that, in his opinion, the part which does not so fall 
should be treated as a dispute, or 

(b) inform the Commission that, in his opinion, the entire difference 
should be treated as a dispute. 


8. Each Government agrees to extend to the Neutral Expert such 
facilities as he may require for the discharge of his functions. 

9. The Neutral Expert shall, as soon as possible, render a decision on 
the question or questions referred to him, giving his reasons. A copy of 
such decision, duly signed by the Neutral Expert, shall be forwarded by 
him to each of the Commissioners and to the Bank. 

10. Each Party shall bear its own costs. The remuneration and the 
expenses of the Neutral Expert and of any assistance that he may need 
shall be borne initially as provided in Part 3 of this Annexure and 
eventually by the Party against which his decision is rendered, except as, 
in special circumstances, and for reasons to be stated by him, he may 
otherwise direct. He shall include in his decision a direction concerning 
the extent to which the costs of such remuneration and expenses are to be 
borne by either Party. 

11. The decision of the Neutral Expert on all matters within his compe- 
tence shall be final and binding, in respect of the particular matter on which 
the decision is made, upon the Parties and upon any Court of Arbitration 
established under the provisions of Article IX (5). 

12. The Neutral Expert may, at the request of the Commission, suggest 
for the consideration of the Parties such: measures as are, in his opinion, 
appropriate to compose a difference or to implement his decision. 

13. Without prejudice to the finality of the Neutral Expert’s decision, 
if any question (including a claim to financial compensation) which is not 
within the competence of a Neutral Expert should arise out of his decision, 
that question shall, if it cannot be resolved by agreement, be settled in 
accordance with the provisions of Article IX (3), (4) and (5). 


Part 3—Expenses 


14, India and Pakistan shall, within 30 days after the Treaty enters 
into force, each pay to the Bank the sum of U.S. $5,000 to be held in trust 
by the Bank, together with any income therefrom and any other amounts 
payable to the Bank hereunder, on the terms and conditions hereinafter 
set forth in this Annexure. 
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15. The remuneration and expenses of the Neutral Expert, and of any 
assistance that he may need, shall be paid or reimbursed by the Bank 
from the amounts held by it hereunder. The Bank shall be entitled to 
rely upon the statement of the Neutral Expert as to the amount of the 
remuneration and expenses of himself (determined in accordance with the 
terms of his retainer) and of any such assistance utilized by him. 

16. Within 30 days of the rendering of a decision by the Neutral Expert, 
the Party or Parties concerned shall, in accordance with that decision, re- 
fund to the Bank the amounts paid by the Bank pursuant to Paragraph 15. 

17. The Bank will keep amounts held by it hereunder separate from its 
other assets, in such form, in such banks or other depositories and in such 
accounts as it shall determine. The Bank may, but it shall not be required 
to, invest these amounts. The Bank will not be liable to the Parties for 
failure of any depository or other person to perform its obligations. The 
Bank shall be under no obligation to make payments hereunder of amounts 
in excess of those held by it hereunder. 

18. If at any time or times the amounts held by the Bank hereunder 
shall in its judgment be insufficient to meet the payments provided for in 
Paragraph 15, it will so notify the Parties, which shall, within 30 days 
thereafter, pay to the Bank, in equal shares, the amount specified in such 
notice as being the amount required to cover the deficiency. Any 
amounts so paid to the Bank may, by agreement between the Bank and 
the Parties, be refunded to the Parties. 


ANNEXURE G—COURT OF ARBITRATION 
(ArticLtE IX(5)) 


1. If the necessity arises to establish a Court of Arbitration under the 
provisions of Article IX, the provisions of this Annexure shall apply. 
2. The arbitration proceeding may be instituted 


(a) by the two Parties entering into a special agreement (compromis) 
specifying the issues in dispute, the composition of the Court and 
instructions to the Court concerning its procedures and any other 
matters agreed upon between the Parties; or 

(b) at the request of either Party to the other in accordance with the 
provisions of Article IX(5)(b) or (¢). Such request shall contain 
a statement setting forth the nature of the dispute or claim to be 
submitted to arbitration, the nature of the relief sought and the 
names of the arbitrators appointed under Paragraph 6 by the Party 
instituting the proceeding. 


3. The date of the special agreement referred to in Paragraph 2(a), or 
the date on which the request referred to in Paragraph 2(b) is received 
by the other Party, shall be deemed to be the date on which the proceeding 
is instituted. 

4. Unless otherwise agreed between the Parties, a Court of Arbitration 
shall consist of seven arbitrators appointed as follows :— 
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(a) Two arbitrators to be appointed by each Party in accordance with 
Paragraph 6; and 

(b) Three arbitrators (hereinafter sometimes called the umpires) to be 
appointed in accordance with Paragraph 7, one from each of the 
following categories :— 


(i) Persons qualified by status and reputation to be Chairman of 
the Court of Arbitration who may, but need not, be engineers 
or lawyers. 

(ii) Highly qualified engineers. 

(iii) Persons well versed in international law. 


The Chairman of the Court shall be a person from category (b) (i) above. 
5. The Parties shall endeavour to nominate and maintain a Standing 
Panel of umpires (hereinafter called the Panel) in the following manner :— 


(a) The Panel shall consist of four persons in each of the three categories 
specified in Paragraph 4(b). 

(b) The Panel will be selected, as soon as possible after the Effective 
Date, by agreement between the Parties and with the consent of the 
persons whose names are included in the Panel. 

(ec) A person may at any time be retired from the Panel at the request 
of either Party: Provided however that he may not be so retired 


(i) during the period after arbitration proceedings have been 
instituted under Paragraph 2(b) and before the process de- 
scribed in Paragraph 7(a) has been completed; or 

(ii) during the period after he has been appointed to a Court and 
before the proceedings are completed. 

(d) If a member of the Panel should die, resign or be retired, his suc- 
cessor shall be selected by agreement between the Parties. 
6. The arbitrators referred to in Paragraph 4(a) shall be appointed as 
follows :— 


The Party instituting the proceeding shall appoint two arbitrators at 
the time it makes a request to the other Party under Paragraph 2(b). 
Within 30 days of the receipt of this request, the other Party shall 
notify the names of the arbitrators appointed by it. 


7. The umpires shall be appointed as follows :— 


(a) If a Panel has been nominated in accordance with the provisions 
of Paragraph 5, each umpire shall be selected as follows from the 
Panel, from his appropriate category, provided that the category 
has, at that time, at least three names on the Panel :— 


The Parties shall endeavour to agree to place the names of the 
persons in each category in the order in which they shall be invited 
to serve on the Court. If such agreement cannot be reached within 
30 days of the date on which the proceeding is instituted, the 
Parties shall promptly establish such an order by drawing lots. If, 
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(b) 
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in any category, the person whose name is placed first in the order 
so established, on receipt of an invitation to serve on the Court, 
declines to do so, the person whose name is next on the list shall be 
invited. The process shall be repeated until the invitation is ac- 
cepted or all names in the category are exhausted. 

If a Panel has not been nominated in accordance with Paragraph 
5, or if there should be less than three names on the Panel in any 
category or if no person in a category accepts the invitation referred 
to in Paragraph 7(a), the umpires, or the remaining umpires or 
umpire, as the case may be, shall be appointed as follows :— 


(i) By agreement between the Parties. 


(ii) 


(iii) 


(iv) 


Should the Parties be unable to agree on the selection of any 
or all of the three umpires, they shall agree on one or more 
persons to help them in making the necessary selection by 
agreement; but if one or more umpires remain to be ap- 
pointed 60 days after the date on which the proceeding is 
instituted, or 30 days after the completion of the process de- 
scribed in sub-paragraph (a) above, as the case may be, then 
the Parties shall determine by lot for each umpire remaining 
to be appointed, a person from the appropriate list set out in 
the Appendix to this Annexure, who shall then be requested 
to make the necessary selection. 

A national of India or Pakistan, or a person who is, or has 
been, employed or retained by either of the Parties shall be 
disqualified from selection under sub-paragraph (ii) above: 


Provided that 


(1) the person making the selection shall be entitled to rely 
on a declaration from the appointee, before his selection, 
that he is not disqualified on any of the above grounds; and 

(2) the Parties may by agreement waive any or all of the 
above disqualifications in the case of any individual ap- 
pointee. 

The lists in the Appendix to this Annexure may, from time 

to time, be modified or enlarged by agreement between the 

Parties. 


8. In selecting umpires pursuant to Paragraph 7, the Chairman shall be 
selected first, unless the Parties otherwise agree. 

9. Should either Party fail to participate in the drawing of lots as 
provided in Paragraphs 7 and 10, the other Party may request the Presi- 
dent of the Bank to nominate a person to draw the lots, and the person 
so nominated shall do so after giving due notice to the Parties and in- 
viting them to be represented at the drawing of the lots. 

10. In the case of death, retirement or disability from any cause of one 


of the arbitrators or umpires his place shall be filled as follows :— 
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(a) In the case of one of the arbitrators appointed under Paragraph 6, 
his place shall be filled by the Party which appointed him. The 
Court shall, on request, suspend the proceedings but for not longer 
than 15 days pending such replacement. 

(b) In the case of an umpire, a new appointment shall be made by 
agreement between the Parties or, failing such agreement, by a 
person determined by lot from the appropriate list set out in the 
Appendix to this Annexure, who shall then be requested to make 
the necessary selection subject to the provisions of Paragraph 7 
(b) (iii). Unless the Parties otherwise agree, the Court shall sus- 
pend the proceedings pending such replacement. 


11. As soon as the three umpires have accepted appointment, they to- 
gether with such arbitrators as have been appointed by the two Parties 
under Paragraph 6 shall form the Court of Arbitration. Unless the Parties 
otherwise agree, the Court shall be competent to transact business only 
when all the three umpires and at least two arbitrators are present. 

12. Each Party shall be represented before the Court by an Agent and 
may have the assistance of Counsel. 

13. Within 15 days of the date of institution of a proceeding, each Party 
shall place sufficient funds at the disposal of its Commissioner to meet 
in equal shares the initial expenses of the umpires to enable them to attend 
the first meeting of the Court. If either Party should fail to do so, the 
other Party may initially meet the whole of such expenses. 

14. The Court of Arbitration shall convene, for its first meeting, on 
such date and at such place as shall be fixed by the Chairman. 

15. At its first meeting the Court shall 


(a) establish its secretariat and appoint a Treasurer; 

(b) make an estimate of the likely expenses of the Court and call upon 
each Party to pay to the Treasurer half of the expenses so estimated : 
Provided that, if either Party should fail to make such payment, 
the other Party may initially pay the whole of the estimated ex- 
penses ; 

(ec) specify the issues in dispute ; 

(d) lay down a programme for submission by each side of legal pleadings 
and rejoinders; and 

(e) determine the time and place of reconvening the Court. 


Unless special circumstances arise, the Court shall not reconvene until the 
pleadings and rejoinders have been closed. During the intervening period, 
at the request of either Party, the Chairman of the Court may, for sufficient 
reason, make changes in the arrangements made under (d) and (e) above. 

16. Subject to the provisions of this Treaty and except as the Parties 
may otherwise agree, the Court shall decide all questions relating to its 
competence and shall determine its procedure, including the time within 
which each Party must present and conclude its arguments. All such 
decisions of the Court shall be by a majority of those present and voting. 
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Each arbitrator, including the Chairman, shall have one vote. In the 
event of an equality of votes, the Chairman shall have a casting vote. 

17. The proceedings of the Court shall be in English. 

18. Two or more certified copies of every document produced before the 
Court by one Party shall be communicated by the Court to the other 
Party; the Court shall not take cognizance of any document or paper or 
fact presented by a Party unless so communicated. 

19. The Chairman of the Court shall control the discussions. The dis- 
cussions shall not be open to the public unless it is so decided by the 
Court with the consent of the Parties. The discussions shall be recorded 
in minutes drawn up by the Secretaries appointed by the Chairman. 
These minutes shall be signed by the Chairman and shall alone have an 
authentic character. 

20. The Court shall have the right to require from the Agents of the 
Parties the production of all papers and other evidence it considers neces- 
sary and to demand all necessary explanations. In case of refusal, the 
Court shall take formal note of it. 

21. The members of the Court shall be entitled to put questions to the 
Agents and Counsel of the Parties and to demand explanations from them 
on doubtful points. Neither the questions put nor the remarks made by the 
members of the Court during the discussions shall be regarded as an ex- 
pression of an opinion of the Court or any of its members. 

22. When the Agents and Counsel of the Parties have, within the time 
allotted by the Court, submitted all explanations and evidence in support 
of their case, the Court shall pronounce the discussions closed. The Court 
may, however, at its discretion re-open the discussions at any time before 
making its Award. The deliberations of the Court shall be in private and 
shall remain secret. 

23. The Court shall render its Award, in writing, on the issues in 
dispute and on such relief, including financial compensation, as may have 
been claimed. The Award shall be accompanied by a statement of reasons. 
An Award signed by four or more members of the Court shall constitute 
the Award of the Court. A signed counterpart of the Award shall be de- 
livered by the Court to each Party. Any such Award rendered in ac- 
cordance with the provisions of this Annexure in regard to a particular 
dispute shall be final and binding upon the Parties with respect to that 
dispute. 

24. The salaries and allowances of the arbitrators appointed pursuant 
to Paragraph 6 shall be determined and, in the first instance, borne by their 
Governments ; those of the umpires shall be agreed upon with them by the 
Parties or by the persons appointing them, and (subject to Paragraph 13) 
shall be paid, in the first instance, by the Treasurer. The salaries and 
allowances of the secretariat of the Court shall be determined by the Court 
and paid, in the first instance, by the Treasurer. 

25. Each Government agrees to accord to the members and officials of 
the Court of Arbitration and to the Agents and Counsel appearing before 
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the Court the same privileges and immunities as are accorded to repre- 
sentatives of member states to the principal and subsidiary organs of the 
United Nations under Sections 11, 12 and 13 of Article IV of the Conven- 
tion on the Privileges and Immunities of the United Nations (dated 13th 
February 1946) during the periods specified in these Sections. The 
Chairman of the Court, with the approval of the Court, has the right and 
the duty to waive the immunity of any official of the Court in any case 
where the immunity would impede the course of justice and can be waived 
without prejudice to the interests of the Court. The Government appoint- 
ing any of the aforementioned Agents and Counsel has the right and the 
duty to waive the immunity of any of its said appointees in any case where 
in its opinion the immunity would impede the course of justice and can be 
waived without prejudice to the effective performance of the functions of 
the said appointees. The immunities and privileges provided for in this 
paragraph shall not be applicable as between an Agent or Counsel appear- 
ing before the Court and the Government which has appointed him. 

26. In its Award, the Court shall also award the costs of the proceedings, 
including those initially borne by the Parties and those paid by the 
Treasurer. 

27. At the request of either Party, made within three months of the 
date of the Award, the Court shall reassemble to clarify or interpret its 
Award. Pending such clarification or interpretation the Court may, at the 
request of either Party and if in the opinion of the Court circumstances 
so require, grant a stay of execution of its Award. After furnishing this 
clarification or interpretation, or if no request for such clarification or 
interpretation is made within three months of the date of the Award, the 
Court shall be deemed to have been dissolved. 

28. Either Party may request the Court at its first meeting to lay down, 
pending its Award, such interim measures as, in the opinion of that Party, 
are necessary to safeguard its interests under the Treaty with respect to 
the matter in dispute, or to avoid prejudice to the final solution or ag- 
gravation or extension of the dispute. The Court shall, thereupon, after 
having afforded an adequate hearing to each Party, decide, by a majority 
consisting of at least four members of the Court, whether any interim 
measures are necessary for the reasons hereinbefore stated and, if so, shall 
specify such measures: Provided that 


(a) the Court shall lay down such interim measures only for such 
specified period as, in its opinion, will be necessary to render the 
Award: this period may, if necessary, be extended unless the delay 
in rendering the Award is due to any delay on the part of the 
Party which requested the interim measures in supplying such in- 
formation as may be required by the other Party or by the Court 
in connection with the dispute; and 

(b) the specification of such interim measures shall not be construed 

as an indication of any view of the Court on the merits of the 

dispute. 
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29. Except as the Parties may otherwise agree, the law to be applied by 
the Court shall be this Treaty and, whenever necessary for its interpreta- 
tion or application, but only to the extent necessary for that purpose, the 
following in the order in which they are listed :— 


(a) International conventions establishing rules which are expressly 
recognized by the Parties. 
(b) Customary international law. 


APPENDIX TO ANNEXURE G 


(PARAGRAPH 7(B) ) 


List I List IT List III 
for selection of for selection of for selection of 
Chairman Engineer Member Legal Member 

(i) The Secretary- (i) The President of (i) The Chief 
General of the Massachusetts Justice 
United Nations Institute of of the United 

Technology, States 
Cambridge, 
Mass., U.S.A. 

(ii) The President of (ii) The Rector of (ii) The Lord Chief 
the International the Imperial Justice of 
Bank for Recon- College of England 
struction and Science and 
Development Technology, 

London, England 
CUBA 


NATIONALIZATION LAW 


July 6, 19601 
[ Translation] 


Wuereas: The attitude assumed by the Government and legislative 
power of the United States of America of constant aggression for political 
purposes against the fundamental interests of the Cuban economy, em- 
phatically evidenced by the amendment recently passed by the Congress 
of said country to the Sugar Act at the request of the executive power, by 
which the President of that nation is granted exceptional powers to reduce 
the participation of Cuban sugar in the sugar market of that country, as an 
arm of political action against Cuba, obliges the Revolutionary Govern- 
ment to adopt without hesitation, also the measures that it may deem 


1Cuba, Gaceta Oficial, July 7, 1960; Folletos de Divulgacién Legislativa, XXII 
Leyes del Gobierno de la Revolucién (julio 1960), p. 29. 
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pertinent for the defense of the national sovereignty and the free economic 
development of our country. 

Wuereas: Article 24 of the fundamental law authorizes the expropriation 
of properties referring to the regular law the naming of the authority 
competent to order the expropriation as well as the regulation of the 
procedure, and of the means and forms of payment. 

Wuereas: It is convenient for the achievement of the purposes proposed 
in the first WHEREAS clause of this law to grant to the President of the 
Republic and to the Prime Minister full powers to proceed with the 
nationalization of all concerns and properties of natural or juridical per- 
sons of the United States of America or of the concerns in which said 
persons have a majority interest or share, even though they may be organ- 
ized under the Cuban laws, in order that in each future circumstance 
adequate measures for said purposes may be adopted. 

THEREFORE: In use of the powers vested in it, the Council of Ministers 
has resolved to enact the following Law Number 851: 


ArticLE 1: The President of the Republic and the Prime Minister are 
authorized to order jointly by means of resolutions, whenever they may 
deem it convenient in defense of the national interest, the nationalization 
through expropriation, of the properties or concerns belonging to natural 
or juridical persons nationals of the United States of America or the 
concerns in which said persons have a majority interest or participation 
even though they be organized under the laws of Cuba. 

ArtTIcLE 2: The President of the Republic and the Prime Minister in 
the resolution in which they order the expropriation shall declare its neces- 
sity and the cause of public use or national interest that has caused it. 

ArticLE 3: The President of the Republic and the Prime Minister in 
the resolutions referred to in Article 1 shall also appoint the persons or 
organizations that shall have charge of the properties or concerns subject 
of the expropriation. 

ArticLE 4: Once the expropriation has been effected and the manage- 
ment of the property or concern has been assumed by the person or organi- 
zation appointed for that purpose, the President of the Republic and the 
Prime Minister shall appoint the experts they deem proper for the evalua- 
tion of the expropriated properties for the purpose of the payment thereof 
which shall be made in the manner provided in the next article. 

ArticLE 5: The payment of the expropriated properties shall be made, 
once they have been appraised, in accord with the following rules: 


(A) The payment shall be made in bonds of the Republic of Cuba that 
will be issued for that purpose by the Cuban state and shall be 
subject to the conditions set forth in this law. 

(B) For the amortization of said bonds and as security thereof the 
Cuban state shall form a fund which will be made up annually by 
twenty-five percent (25) of the foreign exchange corresponding 
to the excess of the purchases of sugars made in each calendar 

year by the United States of America over three million (3,000,000) 
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long Spanish tons for internal consumption and at a price not 
under 5.75 cents of a dollar per English pound (FAS). For this 
purpose the Banco Nacional de Cuba shall open a special account 
in dollars to be known as ‘‘F'und for the Payment of Expropriations 
of Properties and Concerns of Nationals of the United States of 
America.’’ 

(C) The bonds shall bear interest not under two percent (2) per 

annum to be payable exclusively as a charge against the fund that 
is to be made up according to Rule B). 
The annual interest that cannot be paid as a charge against the 
fund referred to in Rule B) above, shall not be accumulated but 
the obligation of paying the same shall be considered extinguished, 
The bonds shall be amortized in a period of not less than thirty 
(30) years counted from the date on which the expropriation of 
the property or of the concern is effected, and the President of the 
Banco Nacional de Cuba is authorized to fix the form and propor- 
tion in which said amortization is to be made. 


ArTICLE 6: Against the resolutions which the President of the Republie 
and the Prime Minister may issue in the expropriation proceedings to 
which this law refers, no appeal shall be allowed. 

ArtTICcLE 7: The Minister of the Treasury is charged, in the name of the 
Cuban state, to issue the bonds with which payment is to be made of the 
properties that are subject to expropriation under the terms of this law. 


ArticLE 8: There are abolished all legal and regulatory provisions that 
are in conflict with the fulfillment of what is ordered by this law, which 
will take effect on the date of its publication in the Official Gazette of the 
Republic. 

Done at the Presidential Palace, in Havana, on this Sixth day of July, 
1960. 
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